






























































SS BS. Fee Ss 








































ift- 





arly 
-ar- 
ties 
rity 





not 
ourt 
suf- 








- St. 













































THE ALBANY 





LAW JOURNAL. 


33 








The Albany Law Journal. 


A Monthly Record of the Law and the Lawyers. 
Published by Taz ALBANY Law JouRNAL Company, Albany, N.Y. 





Contributions, items of news about courts, judges and lawyers’ 
queries or comments, criticisms on various law questions, addresses 
on legal topics, or discussions on questions of timely interest, are 
solicited from members of the bar and those interested in legal 
proceedings. 





All communications intended for the Editor should be addressed 
simply to the Editor of Taz Atpany Law JourNAL. All letters 
relating to advertisements, subscriptions or other business matters 
should be addressed to THz ALBANY Law JoURNAL COMPANY. 





Subscription price, Three Dollars per annum. in advance. Single 
number Twenty-five Cents. 





ALBANY, N. Y., FeBrRuARY, 1904. 
Gurcent Lopics. 

We notice that Assemblyman Finch, of 
New York, has introduced a bill which 
provides for the retirement of justices of 
the Supreme Court. By its provisions, 


Supreme Court justices, when retired by 


law at the age of seventy years, are to 
receive half of their salary during the 
remainder of their lives. It is also provided 
that a judge who has served on the bench 
for twenty-five years may apply for retire- 
ment at the age of sixty-five, on half-pay. 
We have heretofore referred to the matter 
of pensioning judges, and again heartily 
commend the plan embodied in Mr. Finch’s 
bill. The reasons for its enactment into 
law are many; the objections few, and to 
our mind, trivial. Judges who have been 
such for the greater part of their lives, on 
moderate salaries, many of whom could 
have earned very much larger amounts in 
their private practice, are certainly entitled 
to some consideration from the State they 
have served so well. 

Speaking, not long ago, upon the subject 
of life-tenure for judges, Mr. Justice 
Brewer, of the United States Supreme 
Court, said: 

“Why should not one enter upon a judicial life to 
which he feels consecrated with the assurance that 
there and there alone will come to him the rewards 


of a lifetime? And if it is only fair to the officer 
who gives himself to the military or naval service of 


his country that the nation care for him even when | only a small percentage in cases where with skill and 








government will care for him to the last, why should 
it not also be fair that he who gives the best of his 
life to the service of his country in useful judicial © 
service should be cared for by his country when 
his strength and health fail, even until the skeleton 
crier shall adjourn sine die his judicial term. All 
federal judges are in that position, and I can not 
see why the State judiciary, consecrating them- 
selves to similar service in the State, should not 
likewise be cared for. This is important, for to-day 
every man in the service of the State is brought face 
to face with the insidious temptations of wealth or 
political advancement and he should be assured of 
that which will give strength to maintain judicial 
integrity.” 


The larger the experience with the Na- 
tional Bankruptcy Law, the more reasons 
accumulate why it should be repealed. It 
was enacted in 1898, after a propoganda 


‘inspired largely by those who saw an 


excellent opportunity to reap large profits 
in fees and allowances. It was enacted 
ostensibly for the benefit of the debtor. 
The five or six years’ experience with it 
shows that the driving of a debtor into the 
bankruptcy court is far too easy. Only 
three creditors, with claims aggregating 
$300, are necessary to put a merchant into 
bankruptcy. How this part of the law 
works is well described by the Chicago 
Law Journal, when it says: 


“Owing to the stringency of the money market 
at certain seasons of the year and the necessity of 
making purchases upon credit it often happens that 
merchants the most financially sound are caught by 
some designing wrecker and hostile creditor at a 
time when without proper notice and ordinary 
leniency he cannot liquidate all claims against him 
of every nature. There are a few merchants who 
could liquidate their entire indebtedness without a 
moment’s time for preparation. Any system which 
tends to destroy credit or trust in trade must be 
injurious and prove disastrous to the best interests 
of the country. Another serious evil flows from the 
expense of bankruptcy proceedings. The costs of 
the receiver and court, the fees of the attorneys 
besides the fees of the trustee and his attorneys are 
so great that the creditors suffer not only because 


| the assets are taken out of the hands of the mer- 


chant who knows best how to realize from them 
but suffers from having them further greatly re- 
duced by these excessive costs resulting in so great 
a shrinkage in the estate that the creditors realize 


his strength fails and, in the weakness of age or| economy and the opportunity to await a favorable 


disability, he is only waiting ‘till the bugles of God | 
shall sound recall,’ comforted by the feeling that his | 


VoL. LXVI.—No. 2. 


market the creditors might have been paid in full. 
In most cases neither the debtor nor the creditors 
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are benefited by involuntary proceedings. A rich 
harvest, however, is reaped by a certain class of 
lawyers who live by wrecking mercantile and busi- 
ness enterprises. The inequities of t he Bank- 
ruptcy Act on the other hand are no burden or in- 
convenience to the dishonest debtor. He has so 
skillfully entrapped his creditors that his fraud can- 
not be proved, and he finds the act a convenient door 
through which to elude defrauded and unfortunate 
creditors. It is possible that rare cases may occur 
where a debtor has been overtaken by some misfor- 
tune rendering him entirely incapable of satisfying 
his importunate and unreasonable creditors. Doubt- 
less then the law may be of benefit to the debtor and 


without as to that taken within the State; 
but if game is caught in the open season 
the owner may retain it by giving a bond 
conditioned that it will not be used during 
the closed season, and that he will not vio- 
late the provisions of the Forest, Fish and 
Game Law. Judge John M. Kellogg, who 
wrote the opinion in the case under consid- 
‘eration, has carefully reviewed all the lead- 
ing authorities in point, and finds that the 
prohibition against possession during the 





not unjust to the creditors. The defenders of this 
act insist that it prevents unjust preferment of | 
favored creditors, but this result could be obtained | 
without the disaster and financial ruin caused by | 
the present law.” 


The country has had quite enough of the 
National Bankruptcy Law. It should be 
repealed, without unnecessary delay. 





A decision of some importance in refer- 
ence to the possession of game during close 
seasons was rendered recently by the 
Supreme Court, Trial Term, sitting at 
Schenectady. The action was brought in 
the name of the People of the State against 
A. Booth & Company, a foreign corporation 
extensively engaged in the fish business, 
with places of business in Canada and sev- 
eral of the States of the Union. This firm 


close season of fish coming from without 
the State is unconstitutional, as depriving 
the citizen of the rights of property and 
liberty guaranteed to him by the State Con- 
stitution. Judge Kellogg points out the 
impropriety of the assumption that because 
the State can prohibit the possession of 
| State game during the closed season, it can 
prohibit the possession of game from out- 
side the State. The right to the one, he 
points out, is derived from the State, and 
the title is conditional, because the game 
| fishes in the State are the property of the 
whole people, and the law-making power 
|may permit or prohibit their capture, or 
impose such restrictions as it deems proper. 
As to game coming from without the State, 
| however, the title is absolute and uncondi- 
tional, and so long as it remains wholesome 
and a valuable article of food, no person, 











imported into the United States, at Cape!not even the State, can question its pos- 
Vincent, from Kingston, Canada, brook | session or proper use. Judge Kellogg very 
trout in July and August, 1902, and stored | properly says that while our government 
the same in its cold storage at Cape Vincent, | will not aid or encourage the violation of 
and in February last shipped some of the'a law of a foreign country, it is not called 
fish to a dealer in Schenectady. The trout | upon to enforce or aid in enforcing its police 
were duly reported and passed through the regulations as to its internal affairs, and 
United States custom house and duties paid although the Canadian law prohibits the 
thereon. Action was brought to recover possession of trout between September fif- 
penalties under the Forest, Fish and Game | teenth and May first, in Ontario, and Orders 
Law (chapter 20, Laws of 1900) for having | in Council prohibited the shipping of trout 
in possession and transporting such fish out| out of the Dominion, the fish in question 
of season. This statute applies only to fish| were imported into this country pursuant 
caught in the State of New York, according| to the laws of the United States, and there 
to the decision in People v. Buffalo Fish Co.| fore the transaction is one with which we 
(164 N. Y. 93). Since that decision was | have nothing to do. It will be remembered 
rendered, chapter 194, Laws of 1902, was|that in the case of People v. Buffalo Fish 
passed, which provides that where the pos-| Co. (supra), three of the members of the 
session of fish or game is prohibited, refer-| Court of Appeals expressed the opinion that 
ence is had equally to that coming from! legislation such as the act of 1902, provid- 
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ing that where the possession of fish or 
me is prohibited, reference is had equally 
o that coming from without as to that 
taken within the State, is unconstitutional 
and void as being contrary to the commerce 
dause of the federal Constitution. Three 
of the judges were of the opposite opinion 
and one member did not express a decided 
view on this point, but concurred in the 
view that the law prior to its amendment 
did not apply to the possession of imported 
gme. A federal statute (chapter 553), 
which became a law on ‘May 25, 1900, pro- 
vides that dead bodies of wild animals or 
game transported into any State or territory 
or remaining therein for use, sale or storage 
therein, shall upon arrival in such State or 
territory be subject to the operation and 
effect of the laws of such State or territory 
enacted in the exercise of its police powers, 
to the same extent and in the same manner 
as though such animals or birds had been 
produced in such State or territory, and 
shall not be exempt therefrom by reason of 
being introduced therein in original pack- 
ages or otherwise. Judge Kellogg holds 
that this prohibition is void under the State 
Constitution as depriving an owner of 
property and liberty. 












Mr. J. W. Shea, a well-known attorney, 
of Syracuse, N. Y., has written the ALBANY 
Law JOURNAL in advocacy of a proposed 
amendment to the Code of Civil Procedure, 
section 248. Mr. Shea proposes to add to 
the section the following: “That every 
appellate court in this State in cases decided 
in which no opinion is written shall here- 
after make a statement giving the reasons 
for the decision they make in each case, 
which shall consist of at least five folios in 
addition to the statement of facts.” Mr. 
Shea’s argument is that, after a party has 
incurred the labor and expense of an appeal 
to the Appellate Division, if the case be 
decided against him, he ought to be in- 
formed of the reasons for the decision; that 
if an appeal should be taken to the Court 
of Appeals, or to some court higher than 
the court rendering the decision, the court 
to which the appeal was taken could in that 





XUM 


| 


way be informed of the reasons which led 
to the result in the court below, and the 
profession would be informed upon the 
subject. The matter appears to be one of 
considerable importance to lawyers and liti- 
gants, and we should be glad to have ex- 
pressions upon it, either pro or con. For 
that purpose, the columns of the ALBANY 
Law JOURNAL are open. 





Mayor Harrison, of Chicago, may not be 
in all respects a model executive, but the 
position he has taken with reference to the 
subject of trade unionism, so far as it affects 
or applies to city employes, seems to be 
eminently sound and sensible. There is 
the best of reasons, for example, why a fire- 
man in the employ of the city should not 





be a member of a trades union. Should 
| such a man be called out on a strike, the 
‘city might be left to the mercy of the 
‘flames. Every man has a right to join a 
/union; he has not the right to be, at the 
| same time, a member of the fire department. 
The private rights of persons who are 
employed in public positions have certain 
obvious limitations, and in determining 
these the interests of the public are neces- 
sarily paramount. 





The ALBANy Law JourRNAL has received 
the initial issue of the “ Municipal Court 
Review,” a monthly periodical published in 
the city of New York. The issue is largely 
devoted to biographical sketches of the 
present incumbents of the Muncipal Court 
bench; and it also contains the excellent 
lecture on “The Municipal Court,” deliv- 
ered by Justice George F. Roesch, on March 
18, 1903, in Earl Hall, before the faculty and 
students of Columbia University Law De- 
partment. Judge Roesch’s address contains 
much interesting historical matter and also 


a great deal of practical information and 
valuable suggestions for those intending to 
practice in the Municipal and other lower 
courts. The “Municipal Court Review” 
will be devoted to the interests of the 
Municipal Court bench, and the bar; and is 
intended to be a medium through which 
reforms in the court may be suggested and 
adopted,— surely an excellent mission. 
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IS A “DENIAL” A “‘DEFENSE’”? 

A few years ago, a Justice in Kings county denied 
a motion to strike out matter which had been un- 
necessarily pleaded, stating, as his reason for so 
doing, that strict pleading had become a lost art. 
In reversing his decision, the Appellate Division 
said: “If it be true, indeed, that the art of strict 
pleading is lost, we think it is the duty of the courts 
to do what they can to restore it” (Shroeder v. 
Post, 3 App. Div. 411). 

Since that decision, remarkable vigilance has char- 
acterized some of the justices of the Brooklyn courts 
when dealing with cases which involve questions 
of pleading or practice, and, within a very few 
months after the decision just referred to, Mr. Jus- 
tice Gaynor, in the case of Flack v. O’Brien (19 
Misc. 399), used the following language: “The 
science of pleading seems to be entirely lost in this 
State. The distinction between a denial and a de- 
fense scarcely remains * * * A denial is not 
a defense at all, and may not be so designated. A 
defense consists of an affirmative statement of new 
matter only.” It is with reference to the subject 
referred to in that connection that this article is 
written. 

Why cannot a denial be called a defense? The 
subject may seem, at first glance, so incomparably 
stupid and unimportant that the author is inclined 
to commence with an apology for writing about it 
at all. But, to the New York lawyer, the reason 
for the article is not far to seek. It is in Brooklyn. 
Mr. Justice Gaynor during the last few years, while 
endeavoring to determine diverse questions of plead- 
ing and practice, has frequently stated that, in his 
opinion, a denial must not, under any circumstances, 
be designated a defense. In this contention he seems 
to be in conflict with the law dictionaries, the ad- 
mitted use of the word “defense” in a number of 
sections of the Code and with the Appellate Divi- 
sion of his department and the Court of Appeals. 
In the course of these opinions, he has not omitted 
to criticise the highest court of this State and the 
Appellate Division of his own department. So much 
tenacity deserves notice, especially as the one-sided 
controversy between the learned Judge and the ap- 
pellate courts does not appear to have ended. 

When Judge Gaynor wrote his opinion in Flack 
v. O’Brien, he probably had no doubt but that he 
was enunciating a principle as simple as A. B. C., 
but the following are only a few of the opinions 
which have emanated from this learned source, in 





} 


its sporadic endeavor to induce others to reach the! 
| 


same conclusion. 


Soon after the Flack case, Judge Gaynor, in Green| 


v. Brown (22 Misc. 279), decided that an affirmative | 


defense was none the less demurrable because it 
contained denials repeated from the first defense. 
In so doing, he seized the occasion to say: “A 
denial is not a defense. Not even a mere novice in 
pleading should plead a denial as a defense.” In 
that case, however, he found it necessary to explain 





the section of the Code which provides for an extra 
allowance in an action where a “defense” has been 
interposed: “The broad meaning which has been 
given to the word ‘defense’ in section 3253 of the 
Code has no application to the rules of pleading.” 

The Flack opinion was soon followed by another 
opinion by the learned Judge in which, in. granting 
a motion to strike out an alleged defense as con- 
sisting only of matter which could be proved under 
the defendant’s general denial, he says: “ First come 
the denials in an answer and then defenses, if there 
be any. The distinction between them is shown in 
the rule that, while a defense may be stricken out 
as sham, a denial may not be” (Von Hagen y. 
Manufacturing Co. 22 Misc. 580). 

After enunciating this test, Judge Gaynor, in 
Meurer v. Brinkman (25 Misc. 12), proceeded to 
strike out a defense as sham, although it contained 
denials. In that case, it also appears that the Brooklyn 
bar had been slow to fall in line with His Honor’s 
distinction, for he says: “It has become quite com- 
mon to plead denials under the head ‘ for a defense;’ 
and, I admit, there are like inadvertences in opin- 
ions of judges.” And from Mitnacht v. Hawthorne 
(31 Mise. 378) it would appear that New York 
County was an even greater offender. See, also, 
Brown v. Fish (37 Misc. 367). 

The report of the case of Cruickshank v. Publish- 
ing Co. (32 Misc. 152) sets out in full an answer 
covering some eight printed pages. “This answer,” 
says Judge Gaynor, “is a sample of the unscientific 
and degenerate pleadings which have grown to be 
common in this part of the State,” and, thereupon, he 
points out again that, “in the nomenclature of plead- 
ing, a denial is not called a defense, but a denial.” . 

In Durst v. Railroad Co. (33 Misc. 124), Judge 
Gaynor alludes to the fact that section 494 of the 
Code, by its express terms, allows a demurrer to 
“a defense consisting of new matter,” and says: 
“The addition of the words ‘containing new mat- 
ter’ is only tautological.” 

Staten Island Railroad Co. v. Hinchcliffe (34 
Misc. 49; 34 Misc. 625) is an interesting case. There 
Judge Gaynor first struck out denials repeated in 
an affirmative defense and later sustained a de- 
murrer to the renovated pleading. In his opinion 
upon the motion, he said: “A denial is not what is 
termed a defense in pleading and never was. It is 
confusion to call a denial a defense, when using the 
terminology of pleading.” 

Passing over a few volumes of the miscellaneous 
report, which, however, are not destitute of dicta by 
the learned Justice upon the subject of denials as 
defenses, we come to the cases of Zwerling v. Annen- 
berg (38 Misc. 169) and Soper v. St. Regis Paper 
Co. (38 Misc. 394). In the interim which had 


elapsed since the decision on the demurrer in the 
Staten Island Railroad case, that decision had gone 
to the Court of Appeals, and that court had passed 
upon the question which occupies so much of the 
attention of the Brooklyn court (170 N. Y. 473). 
The Court of Appeals held that one of the separate 
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defenses in the answer to which Judge Gaynor sus- 
tained a demurrer “was none the less a defense 
because it is what is termed in pleading a denial 
(Bouvier’s Law Dictionary; Anderson’s Law Dic- 
tionary; Moak’s Van Santvoord’s Pleadings, 509). 
If authority for such a plain proposition is needed, 
we have it in the case of Benedict v. Seymour (6 
How. Pr. 2098, 304). That was one of the early 
decisions explaining the nature of pleadings under 
the Code, and, in that case, Judge Selden said: 
‘Defenses, then, are divisible into two classes: 
1. Those which deny some material allegation on 
the part of the plaintiff. 2. Those which confess 
and avoid those allegations.’” In each of the Zwerl- 
ing and Soper cases, Judge Gaynor granted motions 
for judgment on the ground that the anSwer was 
frivolous and, contrasting the Staten Island Rail- 
road case with Smith v. Coe (170 N. Y. 167), held 
that they were irreconcilable and that the former 
was “inadvertent.” In the Soper case he quotes 
from the opinion of the Court of Appeals in the 
Staten Island Railroad case, and says: “I own not 
to understand this or how a defense can be a denial 
at all. A defense can be good at all only on the 
theory that the complaint is true in all its allega- 
tions. That is the test of the sufficiency of a 
defense.” 

It should be remarked, parenthetically, that the 
Appellate Division, in affirming the Soper case, 





explained the distinction between the Smith and 
the Staten Island Railroad Co. cases (76 App. Div. 
409). 


Brooklyn judge said: “It seems to me, therefore, 
that I should not deem it decided that a denial is a 
defense ;” although the Appellate Division of his de- 
partment had expressed a contrary view (Donovan 
v. Main, 74 App. Div. 44, 50). In the course of his 
pinion, the Judge also refers to section 500 of the 

ode, and says, by way of conclusive argument: 

Here we plainly have three terms used, each 
neaning a different thing, viz.: ‘denial,’ ‘defense’ 
nd ‘counterclaim.’ I suppose that, in this term- 
nology, a denial is no more to be called a defense 
han it is to be called a counterclaim.” 

It was, apparently, shortly after this last decision 
that the opinion of the Appellate Division in the 
Soper case reached the Judge, for, in Carpenter v. 
Mergert (39 Misc. 634), he takes occasion to criti- 
tise the language of the Appellate Court in that 
tase and also in the case of Hopkins v. Meyer (76 
pp. Div. 367), and concludes: “It does not seem 

at I should feel bound by the expressions of opin- 
on of the learned Judge who wrote them.” 

At this writing, the opinion in the Carpenter case 

the last that has emanated from Brooklyn which 
foncerns the question under consideration, except- 

Ing, perhaps, the case of Leonarovitz v. Ott (40 

isc. 551), in which Judge Gaynor goes out of his 
ay to criticise a rather incoherent opinion by Mr. 
Justice Blanchard. 

In a very recent case, Judge Gaynor used this 


| ture. 
In the case of Jaeger v. City (39 Misc. 543), the} 





language: “The like (pleading contributory negli- 
gence) is often done of late, pleading being a lost 
art in this State, except among a few” (Lilly v. 
Insurance Co., 41 Misc. 8). Perhaps a perusal of the 
foregoing digest of cases will indicate that Mr. Jus- 
tice Gaynor is not to be included in that few. The 
word “defense” is used in two different senses in 
the Code (secs. 494, 500, 507 and 3253), sometimes 
in the general sense which the Court of Appeals has 
in mind in the Staten Island Railroad case, and 
sometimes in a more limited sense, as the equiva- 
lent of “affirmative defense.” One who can dis- 
prove the material facts of his opponent’s case, 
manifestly has a “defense.” He may, therefore, 
commence his answer with the words, “first, for a 
first defense,” and set forth his denials. If he has 
defenses by way of confession and avoidance, he 
may then proceed to set them forth sucessively, as 
“second, for a second defense,” “third, for a third 
defense,” and so on. This is not equivalent to say- 
ing that denials can be mixed in the same defense 
with affirmative matter. The contrary is well settled 
by numerous decisions, few of which are as ob- 
scurely reasoned as Carpenter v. Mergert, which 
reaches the same result by criticising irrelevant 
language of the Appellate Division. The question 
which troubles Mr. Justice Gaynor, however, is only 
one of etymology and his discussions of it, almost 
invariably unnecessary to the proper determination 
of the particular case before him, can hardly be 
considered as a valuable addition to our legal litera- 
Indeed, it is with some pertinence that the 
learned Justice’s remark in Haghian v. Conlon (39 
Misc. 584) may be quoted: “Our reports are grow- 
ing altogether too fast to suit our educated bar, 
whatsoever opinion on the subject may be enter- 
tained elsewhere.” 


New York, December 9, 1903. 


J. G. S. 
——— 
CHANGED CONDITIONS IN THE PRACTICE 
OF LAW* 


When the program for this meeting was being pre- 
pared, it was suggested that a subject for discussion 
might be found in the changed conditions affecting 
the practice of the law, and the way to meet them. 
The remark was made that the question could 
hardly be framed so as to open discussion without a 
paper introducing it, and this appearing to be so, 
the committee requested that such a paper be pre- 
pared. The present writer hesitates to undertake the 
task because he is unable to furnish any special in- 
formation, but like many others is seeking light 
upon this topic. Perhaps, however, a useful pur- 
pose will be served by reciting certain facts with 
which the profession is generally familiar, stating 
such inferences and questions as may occur, and 





*A paper read at the meeting of the New York State Bar 
Association, in Albany, Jan. 19-20, 1994, by Edward P. White 
of Amsterdam, N. Y. 
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leaving the matter to the members of the association 
for further discussion. 

The law business is not what it used to be. This 
expression “law business” itself marks a certain 
change. The business side of the profession has 
assumed paramount importance, and the profits of 
the business are our most practical concern. There 
have been changes in other respects, in what may be 
called the mechanical conditions of professional 
work, and decided changes in the moral conditions 
which surround the law, but these are incidental to 
the present inquiry, which is how to meet the busi- | 
ness conditions that confront us. 

One need not have been twenty years in practice to| 
have observed decided changes in the quantity and 
quality of legal business transacted. Fifteen years, 
indeed, cover the period within which these changes 
have plainly appeared, and it may be said that the 
good times preceding the year 1893 have never re- 
turned to the profession generally. It is not in- 
tended to connect these changes with the financial 
panic of that year. Some of the causes which will 
be mentioned later have been developing for a much 
longer time, but whatever the explanation, the fact 
is clear that litigation has fallen off greatly during 
recent years. 


Hon. W. J. Calhoun, a former member of the 
Interstate Commerce Commission, has published an 
able article upon this subject, for which the present 
writer desires to acknowledge his indebtedness. In 
Mr. Calhoun’s opinion, “it is scarcely too much to 
say that the practice of law in this country has been 
revolutionized in the last decade. Especially is this 
true of the great empire west of the Atlantic States. 
The change has been sweeping, affecting almost 
equally the nature and the volume of general law 
practice.” Practitioners in the Atlantic States seem 
to think that this statement is especially true there. 
In this State it will hardly be disputed anywhere. 

The calendars of the courts furnish some evidence 
in respect to litigated business. In many counties 
the number of cases noticed have decreased at least 
fifty per cent., and the causes actually tried show a 
greater loss, while the character of the actions has 
at the same time deteriorated. In the largest cities 
the showing is not much better and it is evident that 
the business of the trial courts has not kept pace 
with the increase of population. In the absence of 
statistics which this association and other bar asso- 
ciations might properly collect, an expression of 
opinion by the members of the association as to the 
extent of the decrease might be instructive. As to 
a change in the character of litigated causes there 
can be no doubt. The trial terms used to be occu- 
pied with important issues between responsible par- 
ties, calling for the best efforts of the leading mem- 
bers of the bar. Nowadays the courts are filled with 
plaintiffs seeking redress, and an ordinary term of 
court is almost devoid of any intellectual stimulus. 
Instead of actions involving the title or possession 
of valuable real estate or personal property, the 








rights of creditors as against general assignments 


or fraudulent conveyances, the validity of trusts and 
the existence of equities, which used to be frequent, 
we now have actions for personal injuries, usually 
alleged to be due to the negligence of municipal cor- 
porations, common carriers or employers, actions for 
divorce and alienation of affections, disputed claims 
against decedents’ estates and other questionable 
cases. Among these and in addition to these there are 
of course meritorious actions. Many of those for 
personal injuries are no doubt necessary to hold the 
defendants to proper responsibility and vindicate 
personal rights, but it will be noticed that large 
corporations are more and more inclined to settle 
legitimate claims upon a reasonable basis, and to 
avoid litigation. 

In respect to non-litigated business it is more 
difficult to judge. The largest results in this line 
are obtained with the least publicity. It seems to 
be thought in some quarters that this class of: busi- 
ness has diminished as much as litigation. The case 
probably varies in different parts of the country and 
in different communities. In a prosperous com- 
mercial or manufacturing community there is reason 
to believe that it has increased. There are more 
large estates to administer and manage, more busi- 
ness corporations to organize and advise, condemna- 
tion proceedings to acquire land for public purposes 
are more frequent, compromises of demands without 
action are more readily accomplished and general 
consultation is more common. Under former con- 
ditions, however, this part of the business was of 
minor account. The average lawyer in general prac- 
tice derived most of his income from litigation, and 
even where there has been an increase in non- 
litigated business, the total result, save in excep- 
tional instances, is a large shrinkage. Mr. Calhoun 
in the article above-quoted, says that as nearly as he 
has been able to determine, “there has been a decline 
of fully forty per cent. in the general professional 
income of members of the bar.” The question 
whether this is a correct estimate for this State is 
open for discussion. 

To know how to meet these conditions, we must 
ascertain the causes. There appear to be several 
which are closely allied: The more settled condi- 
tion of society, the closer organization of the busi- 
ness world, the waning of the litigious spirit, the 
delay, expense and uncertainty of litigation, and the 
development and reform of the law itself. Specifica 
tions under the several allegations must be briel 
The titles and boundaries of lands have 
settled. The course of dealing in the various tradet 
and occupations has been established by numerot 
precedents. Custom has grown fixed and strong if 
every walk of life. With increased intelligence anc 





education the people generally have learned to avoid 
such violations of the law as trespasses and assaul! 

the unlawful taking or detention of goods an¢ 
chattels and other elementary causes of action. Th 
long and loose credits of a former generation hav 
been abolished and commercial transactions hav 
more and more approached a cash basis. The fina® 
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cial rating of business men by mnrentie agencies 
and the collection of accounts by the same extensive 
organizations has taken away a large amount of 
commercial business from the domain of the law. 
The loaning of money on bonds and mortgages 
which used to be handled by lawyers for individual 
clients is now done by savings banks and trust com- 
panies. With the latter assuming the administration 
and management of estates, title guarantee com- 
panies making a specialty of conveyancing, fidelity 
and indemnity companies furnishing bonds and de- 
fending actions for their patrons with corporations 
organized even to conduct the incorporation of other 
companies, the business of the general practitioner 
has been invaded on all sides. At the same time 
the organization of great industrial combinations has 


in various instances brought the legal business of | 
numerous concerns previously competing into the) 


hahds of a single law department, at once dispensing | 
with the services of other counsel and reducing the 
amount of litigation. 


But a wider influence than these special develop- | 
ments, is the disappearance of a desire for litigation. 
With the increasing refinement of society, the | 
notoriety of court proceedings has become distaste- | 
ful. 


found that litigation usually does not pay. A reason- 


able offer of compromise is quickly accepted. This | 


is true not only of the careless and cowardly, but 
also of the shrewdest and strongest clients. 
would rather pay to keep out of law than to get into 
it. They want to be undisturbed in the prosecu- 
tion of their legitimate business. The average man 
prefers peace to strife. He is frequently in need of 


good advice, and if he knew that he could go and) 


consult a lawyer without the danger of being drawn 
into law, he would gladly do so more often than he 
does now. 


The aversion to litigation is aggravated by its 
long delays, repeated adjournments, multiplied 
appeals, reversals of judgments and reversals of 
reversals, terminating after all perhaps in a mis- 
carriage of justice. The expense of such procedure 
is necessarily large, and with these difficulties to en- 
counter, it is not strange that the business of litiga- 
tion has been spoiled. 


The development of the law moreover tends to 
render litigation unnecessary. Almost-every ques- 
tion that arises has already been decided. The re- 
sults of repeated decisions have been embodied in 
codes. When some new disorder arises, the legisla- 
ture promptly regulates the matter by statute. The 
publication of the statutes and of court decisions is 
so widespread by the press that few are left in 
ignorance. The system of law reporting and digest- 
ing has reached a stage of perfection that brings 
the courts of every State and of the United States 
into closer touch, and tends to harmonize them. 
Federal legislation has also an increasing influence. 
The most marked example of this is the Bankruptcy | 
Act of 1898. This statute enacted by a congress con- | 
taining more than a majority of lawyers has done’ 
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more to oma law business den any other single 
cause that can be named. It may be called the law 
of forgiveness of debtors. It furnishes a refuge for 
all those of doubtful solvency and robs the law of 
its sharpest terrors. It is in line, however, with the 
spirit of the times, and no matter how much the pro- 
fession may suffer, it will not complain so far as the 
law is equitable and beneficent. 

If now we group together the several causes that 
have been assigned for the changed conditions in 
the practice of the law, we will discover that they 
are only phases of one great evolution, the unifica- 
tion of society. A deeper law is steadily being 
evolved. Codes and digests are indispensable for 
the student, but the clue to future success in the 





Furthermore the experienced business man has | 


They | 


|law is to be found in a comprehensive survey of 
|human affairs and an attentive study of human 
nature in its best estate. The same intellectual pro- 
|cess has revolutionized the law that has revolution- 
\ized theology. The methods of the a priori school 
| have prevailed in both departments. Both systems 
were founded upon dogma and sustained by author- 
ity. The scientific methods of the inductive school 
have, however, gradually made their way, and the 
modern business world accepts them and flourishes 
accordingly. But with the conservatism of an intel- 
| lectual caste, most of the legal profession cling to 
old traditions and take the chances of starvation. 
| The old-fashioned lawyer was essentially an idealist. 
He was grounded in the faith that just ideas were 
good in themselves and must forever endure. The 
modern world has learned that ideas are good only 
as they are realized and has been busy realizing 
them. While the profession of the law has a 
standard of its own to maintain and must never 
lower it to a gross materialism, it has much to learn 
from business men. 


The outcry against the commercial spirit is more 
or less superficial. It will be noticed that those who 
denounce “commercialism” most severely are either 
unable, unwilling or afraid to go into the open 
market and compete with their fellows. The com- 
mercial spirit transforms barren abstractions into 
fruitful realities. It is essentially just, because it 
takes its rise from the fair and open exchange of 
equivalents, and it is inspiring because it deals with 
things and not theories. 

These suggestions are made for the purpose of 
criticism and comment by the learned gentlemen 
here assembled, and lead up to the main question as 
to how we are to meet the changed conditions. 
Every individual must work out the answer to this 
question in his own way, but the experience of some 
of our most successful brethren would be of assist- 
ance to others, if they should see fit to give it. 

It is evident that we must readjust our methods, 
correct abuses and improve the service. The key to 
modern methods is organization. To succeed one 
| must identify himself with existing organizations or 
create new ones. To begin the work of readjust- 
| ment, every lawyer in this State ought to join this 
association. He owes this to his profession. He 
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needs most, however, to organize his own business 
so as to work in close connection with the com- 
munity in which he is located. Let us get in touch 
with business men and in sympathy with business 
methods so that we can be of real assistance in 
carrying on business enterprises. Business men want 
lawyers who understand business and can bring to 
bear upon their problems the more acute analysis 
which legal training should afford. The system of 
arranging with regular clients to transact their legal 
business upon moderate annual retainers is spread- 
ing and is to be recommended. In general, by estab- 
lishing a franker and more intimate relation between 
the profession and the rest of the community, much 
can be accomplished. 

To do this, however, certain abuses must be sup- 
pressed. The maintenance of speculative actions on 
manufactured testimony brings discredit upon the 
bar that permits it. The practice of “ambulance 
chasing ” degrades all who are in any wise connected 
with it. Whoever practices law upon the theory that 
it is a system of chartered chicanery should be made 
to feel that he is professionally odious. 

To bring this about, the standards for admission 
to the bar must be steadily advanced. Good work is 
being done in this direction in New York State, but 
much remains to be done. The young man who 
thinks of entering the bar without the most thorough 
preparation and special ability, might better go into 
other business. The parents and teachers of young 
men should take notice of the marked decrease in 
law business to which attention has been called and 
give advice accordingly. 

This sketch of changed conditions, the causes 
thereof and remedies therefor is now submitted in 
order that it may be corrected and supplemented by 
the views of others. If anything has been said to 
stimulate discussion, the purpose of the writer has 
been accomplished. 

—_—~——— 


IS THE SURROGATE’S COURT FULFILLING 
ITS PURPOSE ?* 


In order to determine intelligently whether the 
Surrogate’s Court is “fulfilling its purpose,” two 
points must be considered: (1) The development 
of courts having for their purpose and object the 
idea that property should reach its rightful desti- 
nation as directed by law or will; and (2) the 
influences’ which shaped or controlled the forma- 
tion of our early probate law and procedure. 

The administration and settlement of the affairs 
of persons deceased will always constitute an im- 
portant and interesting branch of jurisprudence. 
In the United States this practice is centered in 
courts created for this purpose alone, and their 
jurisdiction should be commensurate with the 
extent of the interests which they are intended to 
care for and protect. 





* Paper read at the annual meeting of the New York State 
Bar Association, Jan. 21, 1904. 











While in America, Ecclesiastical Courts, as such, 
are entirely unknown, yet when the American col- 


|onies severed their connection with England, the 


forms and principles of this branch of the law as 
administered in these ecclesiastical tribunals with 
reference to the probate of wills, executors, admin- 
istrators and guardians, were inherited and carried 
over into the new sovereignty, where the several 
legislatures had authority, above custom and tradi- 
tion. All prerogatives and prescriptive rights went 
down in the republican form of government. 

The shaping of the law and of practice for the 
settlement and management of the estates of de- 
ceased persons was, therefore, largely left to the 
new people, who were free to exert their own 
inclinations in its creation and development. 

No branch of the law has to do so immediately 
with the general public as this. 


“A person may so regulate his conduct as 


to keep aloof from the courts of criminal and- 


civil jurisdiction, but the cases are rare indeed 
where he escapes contact with courts of pro- 
bate jurisdiction, either as orphan, guardian, 
creditor or distributee of a deceased person. 
Hence it is that this branch of the law has 
suffered greater mutations and changes in the 
several American States than any other, and 
has finally vindicated for itself recognition as 
an independent system complete within itself, 
as clearly distinguishable in its scope from 
other branches of the law as the criminal is 
from the civil, and differing in its practice and 
details quite as much from the rules of common 
law and equity as the one of these does from 
the other.” 


It is interesting to trace the growth and historical 
development of probate jurisdiction in the several 
States from that confided-to Courts of Ordinary, 
originally created in some of the States in imita- 
tion of the English Ecclesiastical Courts, and gov- 
erned like these by canon law, down to the courts 
of probate jurisdiction of modern times, by what- 
ever name they may be known, with full legal and 
equitable powers within their respective spheres of 
of action. The creation of courts, whatever they 
may be called, having jurisdiction over matters 
pertaining to administration, has been found ex- 
ceedingly useful and convenient to the public; par- 
ticularly to those people interested in estates as 
wards, creditors or distributees. To this circum- 
stance, Judge Woerner ascribes the growth and de- 
velopment of the jurisdiction of this class of courts, 
yet points out that the true distinction between 
them and courts of common law, with plenary and 
equity jurisdiction, is not an arbitrary one based 
upon the convenience of a particular class of liti- 
gants, but that it arises originally out of the nature 
of the functions performed by the several classes 
of courts; those of probate jurisdiction differing 
in essential particulars from those of others. And 


the functions of the courts of probate involve many 
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which are not strictly judicial in their nature — such 
as the appointment of administrators, the qualifying 
of executors, the selection and confirmation or rejec- 
tion of guardians, fixing the amount and passing on 
the sufficiency of bonds and sureties; superintend- 
ing the investment of funds; examining, auditing 
and passing on inventories, appraisements, accounts, 
settlements and reports; regulating payment of 
ceditors and marshalling assets; directing the 
maintenance and education of minors. All of these 
are duties and powers eminently suitable for courts 
having probate jurisdiction, but hardly for those 
of a judicial character. If courts of general judi- 
cature, as now constituted, were invested with orig- 
inal probate jurisdiction, they would be burdened 
with duties repugnant to their office, for the proper 
performance of such a duty must necessarily be 
assigned to commissioners, auditors, referees, etc., 
involving expense, delay and complication. 

The subject of jurisdiction properly belonging to 





probate courts (I again follow Judge Woerner) 
may be grouped and enumerated as follows: 


With REFERENCE To Estates oF DECEASED PERSONS. | 


: err 
I. Intestates. (1) Appointment of adminis- 
trators. 


II. (1) Testators. (2) Probating wills. (3)| 
Qualifying of executors. (4) Appointing admin-| 
istrators with the will annexed. 

III. Decedent, whether testate or intestate. 
(5) Fixing the amount of bonds of adminis- 
trators and executors and passing upon the 
sufficiency of sureties. (6) Receiving and pass- 
ing upon inventories and appraisements. (7) 
Determining and adjudicating claims of what- 
ever nature against the estates of decedents. 
(8) Ordering payment of claims, including the | 
power to direct the sale of personal and real 
property to this end; marshalling the assets in 
the hands of administrators and executors, and 
determining the priority of creditors. (9) Set- 
tling the accounts of administrators and execu- 
tors between them and the estates administered 
by them, including the power to determine their 
liability, and to enforce it against them and the 
sureties on their bond. (10) Directing the in- 
vestment of funds in the hands of administrators 
and executors, and the general management of 
the assets. (11) Determining the interests of 
widows, heirs, legatees and devisees, and en- 
forcing distribution among those entitled. 

In general words it includes control over an 
administrator and executor in taking possession | 
of the property of deceased persons, and in| 
distributing it to widows, creditors, heirs, de- 
visees and legatees. 





With REFERENCE TO THE Estates or Persons Nor) 
CoMPETENT To Act IN THEIR Own BEHALF. 


I. 
II. 


Minors. : 


Persons of unsound mind. 


III. Persons not competent to act sui juris, 
including minors and persons of unsound mind. 


These powers, together with such incidental pow- 
ers as may be necessary to give them effect, consti- 
tute the whole sphere of probate jurisdiction. 


But in no single instance have all the powers 
enumerated been confided to a court of probate 
jurisdiction, either in the United States, or else- 
where. In each of the States these courts lack 
a portion of those powers; but what is withheld 
from them in one State, is granted in another; 
so that every one of the powers enumerated will 
be found to be lodged in one or more of the 
aggragate number of courts of this class in the 
several States. Thus, for instance, while the 
power to probate wills, appoint executors, ad- 
ministrators, guardians and curators is possessed 
by them in all the States, but few of them have 
power to assign dower, partition lands, or set 
out the homestead of the widow and minor 
children. So, too, the probate courts in some 
of the States, have exclusive original jurisdic- 
tion of claims against the estates of deceased 
persons, while in others the creditors are re- 
ferred to courts of common law or equity juris- 
diction to establish them. 


Suits on bonds of administrators and guar- 
dians must in most States be brought in the 
courts of general jurisdiction, while in some of 
them, very summary powers are given to pro- 
bate courts over the principals and sureties in 
their bonds. The cause of this diversity in the 
extent of powers confided to courts of probate 
in the several States is too obvious to need 
explanation. It would almost be a miracle if the 
thirteen original States had preserved un- 
changed their laws upon this subject throughout 
the rich and manifold experience of a century 
of rapid growth and development, if even they 
had been alike in the beginning; more wonder- 
ful still, if the changes in their laws, and in the 
laws of those States which have since then 
assumed their respective stations in the union 
had been identical. Nevertheless, the tendency 
in all of the States has been, and is now, un- 
mistakably to recognize probate jurisdiction as 
a distinct, independent branch of the law, 
destined to achieve for itself a sphere of juris- 
diction, entirely sui generis, and based upon and 
determined by its own inherent principles. 


In another court, are interests treated that are so 
far reaching in their effect, that involve so many of 
the considerations which influence human sympathies 
and incite human endeavor, interests that are daily 
attended to in the surrogate’s courts. These courts 
should thus clearly possess powers sufficient for the 
complete and final administration of an estate. 

Before the adoption of the Revised Statutes, the 
jurisdiction of the Surrogate’s Court was very in- 
definite. The laws respecting them, and the sub- 
jects of their cognizance, were defective, ambiguous, 
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and often irreconcilable; and the practice and deci- 
sions were various and uncertain. The Revised 
Statutes attempted to provide for the future by 
defining strictly and accurately the purpose and 
ends of the office; the object and intent of its 
authority; the means of exercising such authority 
and the duties and responsibilities of the office. The 
first section of the title of the Revised Stautes rela- 
tive to Surrogate’s Court, as originally reported by 
the revisers and enacted by the legislature, after 
enumerating the powers of the surrogate, concluded 
as follows: 

Which powers shall be exercised in the 
cases and in the manner prescribed by the 
statutes of this State, and in no other; and no 
surrogate shall, under pretext of incidental 
power or constructive authority, exercise any 
jurisdiction whatever not expressly given by 
some statute of this State. (2 R. S. [1st ed.] 
221.) 


It was soon found that the limited and precise 
terms were not adapted to the nature of the pro- 
ceedings, or adequate to the business of the Surro- 
gate’s Court, and this provisions was repealed. 
While the Revised Statutes were in force, Chan- 
cellor Walworth says: 


It was found that the exercise of certain 
incidental powers by courts was absolutely 
essential to the due administration of justice; 
and that the revisers and the legislature had 
not by their care and foresight been able to 
take the cases of the Surrogate’s Court out of 
the provisions of the general rules (Pugh v. 
Hastings, 1 Barb. Chan. Rep. 454). 


And in Isham v. Gibbons (1 Brad. Surr. Court 
Rep. 78), Judge Bradford says that the entire 
course of legislation since the adoption of the 
Revised Statutes has looked rather to the enlarge- 
ment than to a diminution of the authority of the 
surrogate. 

Under the colonial government, the governors 
were judges of the Prerogative Court, or Court 
of Probate, and the surrogates were their deputies, 
acting, of course, in conformity with the system 
prevailing in the Ecclesiastical Courts of England, 
which continued down to the Revolution. Before 
that time, the governor of the colony designated 
persons in different counties with similar powers; 
and since the repeal of the statute prohibiting any 
jurisdiction not expressly given, the exercise of 
powers not enumerated in the statute has been 
sustained and commended by the appellate courts. 

Whether the surrogate had power to set aside 
an order which he had no power to enter (9 Paige, 
128); whether a party aggrieved by an irregular 
ex parte order made by the surrogate was to apply 
to that officer to vacate or set aside the order, or 
to appeal (10 Paige, 316); whether, where a default 
had been taken in the Surrogate’s Court against 
a party by mistake or accident, the surrogate had 





power to open such decree (1 Bar. Chan. Rep. 452); 
whether an order actually made by the surrogate 
at a particular time could be afterward entered 
nunc pro tunc as of date, if by any inadvertence 
it was not entered at the time it was made (8 Paige, 
21); whether the surrogate had a right to receive a 
foreign probate in evidence, where the deceased 
was domiciled abroad; whether, where the statute 
was silent, the surrogate could decline jurisdiction 
because the law is silent as to the mode in which 
it was to be exercised when it was realized that a 
proper occasion to invoke his authority arose: (1 
Brad. Rep. 421) — were all questions which seemed 
to have troubled the courts in early days. 

The separation and division of the jurisdiction 
that properly should belong to probate courts is 
to be traced to the law of England. The present 
probate courts take the place of the Ecclesiastical 
Courts and of Manorial Courts, whose jurisdiction 
extended only in part to estates. Another part 
fell exclusively to chancery, where executors were 
treated as trustees, and still other elements were 
dealt with by common law courts. 

Because there was no Ecclesiastical Court in our 
country, all such jurisdiction, in so far as it became 
part of the judicial system of a State, was neces- 
sarily vested in common law and chancery courts, 
to such extent as it was not lodged elsewhere by 
statute. For these reasons, the Surrogate’s Court 
takes its power from the statutes. 

Unfortunately, this distinction has been carried 
along in our States, though indeed the reason for 
prescriptive rights and prerogatives never existed 
here as in England; and though the statutes are 
the only source of probate power, it is marvelous 
that we still allow ourselves to be hampered by 
the traditions and customs of England, instead of 
by statutes based upon practical experience, having 
for their purpose the prompt and economical dis- 
position of the matter of estates. 

In 1857 the Court of Probate was established in 
England, to which was transferred the jurisdiction 
previously exercised by the Ecclesiastical, Manorial 
and other courts of testamentary power. 


“ Anciently, says Blackstone, “the king as 
parens patria seized upon the goods of persons 
dying intestate and administer them through 
his ministers of justice, probably in the County 
Court; and the prerogative was granted as a 
franchise to many lords of manors and others 
who continued to hold by prescription the right 
to grant administration to either intestate ten- 
ants and suitors in their own courts baron. 
While the franchise so granted remained in the 
Prerogative Courts and Prescriptive Courts 
for many centuries and until the passage of 
the Probate Act, together with the jurisdiction 
to grant probate of wills of personalty, the 
jurisdiction formerly exercised by the king, or 
his representatives, was vested in favor of the 
church and to prelates. Because the common 
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law did not make the prelates subject to tem-| 
poral suits, it was regarded as a great defect, 
and the trust was in the course of time grossly 
abused, which led to the enactment of the 
statute of Westminster, 11 (13 Edw. I, chap. 
19), directing the ordinary to pay the intes- | 
tate’s debts so far as his goods will extend. | 


This was a check on the power of the clergy, 
whereby the ordinary was made liable to creditors. 
But the residum, after the payment of debts still 
remained in his hands. Again the flagrant abuse of 
this power called for legislative interposition, and 
by the statute of 31 Edw. III, chap. II, the estates 
of deceased persons were directed to be ad- 
ministered by the next of kin of the deceased, if 
he left no will, and not by the ordinary or any of his 
immediate dependents. It is to this statute that the 
system of confiding the settlement of estates of in- 
testates to their next of blood originated. The pow- 
ers of spiritual courts were restricted to judicial 
cognizance of the class of cases arising out of the 
probate of wills, the granting of administration, and 
the payment of legacies; and this remained by the 
statute creating the Court of Probate. As the rules | 
of the canon and civil law had been adopted by the | 
ecclesiastical courts, they gradually became the basis | 
of the ecclesiastical law. 


| 

“The proceedings in the Ecclesiastical | 
Courts,” says Blackstone, “are, therefore, regu- | 
lated according to the practice of the canon and | 
civil law, or, rather, according to a mixture of | 
both, created and new-modeled by their own) 
peculiarities, usages and the interposition of | 


the courts of common law.” 


When pleadings and proof were collected they | 
were referred to the consideration — not of a jury —| 
but a single judge, who took information by hearing 
arguments on both sides,.and then formed his inter- 
locutory decree or definite sentence at his own dis- 
cretion. The ordinary could enforce his judgment 
by excommunication only. The extent of jurisdic- 
tion exercised by the Ecclesiastical Courts of 
England, indeed, included but a small proportion of 
judicial control over executors and administrators. 
The trial of disputed accounts, involving the testi- 
mony of witnesses, questions of devastavit, liability 
of creditors, legatees and distributees, the marshaling 
of assets, the recourse to real estate for the 
payment of debts and legacies; in short, the con- 
trol over executors and administrators in every re- 
spect not included in the probate of wills, the 
appointment ot administrators and the payment of 
legacies were given exclusively to the Common Law 
and Chancery Court, as were also the appointment 
and removal of guardians and curators, the care of 
minors and persons of unsound mind, and the 
management of their estates. It should, therefore, 
be remembered that there is a very great difference 
between the display of powers exercised by the 
English courts in connection with the administra- 








tion of the estates of deceased persons, sometimes 


called testamentary or probate jurisdiction, and the 


testamentary or probate jurisdiction of Ecclesiastical 


Courts. 

In comparing the relative powers of Ecclesiastical 
Courts with those of American probate courts, we 
find that the tribunals established in the colonies 
were at first modeled after those of England, that 
they were to perform similar functions, that they 
were to some extent governed by the rules of civil 
and canon law, and that, in some instances, they 
took even the names of their prototypes. In the 
course of time they were invested with greater powers 
and jurisdiction, and to fit them for the exercise of 
the new functions vested in them, they were made 
courts of record, with a seal, and a clerk having 
power to issue process, having stated terms and 
continued functions. 


The several legislatures being at perfect liberty to 
adapt the constitution and powers of the courts to 
the requirements and conveniences of the people, 
invested those tribunals, not only with the powers 
possessed by the spiritual courts of England, but, 
in most instances, with those of the English Eccle- 
siastical, Common Law and Chancery Courts. This 
they did, as far as these powers were necessary to 
control the administration of decedent’s estate, and 
in the sphere of the jurisdiction conferred upon 
them, these courts became a branch of the judiciary 
of the State, as much so as any other court of 
general or plenary power. 


When jurisdiction is exercised by the surrogate, 
he is not confined to the legal principles or rules of 
common law courts, but exercises equitable powers 
as well. Whenever then the scope of statutory juris- 
diction confides to him the relief to be administered, 
the right to be enforced, or the right to pass upon a 
defense interposed in a proceeding pending before 
him involving the application of equitable principles, 
his powers are commensurate with the interests de- 
manding this exercise, whether legal or equitable 
in their nature. (98 N. Y. 616; 126 N. Y. 200.) 

But these powers are only possessed in so far as 
they are conferred by statute, or are indispensable to 
the exercise of such powers as have been so con- 
ferred. 

Surrogates have no original chancery powers, such 
as to enforce a vendor’s lien; no ancillary jurisdic- 
tion in aid of common law courts; no power to 
follow a trust fund through various transformations, 
or over any purely equitable right, although the 
right of trial by jury is secured in most States to 
claimants seeking to establish their claims in pro- 
bate courts. Yet the power inherent in courts pro- 
ceeding according to the principles of common law 
to instruct a jury, and to direct or set aside a ver- 
dict, and grant a new trial, does not exist in pro- 
bate courts, unless affirmatively granted by the 
statutes. This is so because probate courts which 
follow in form and place the Ecclesiastical Courts 
did not proceed according to common law. While the 
jurisdiction of probate courts should extend to all 
matters necessarily involved in the disposition of 
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estates of deceased persons from the time of de- | 
cedent’s death until the property had been placed in 
the possession of those to whom it devolved, yet 
English testamentary courts never possessed more 
than a comparatively small part of this power; and 
in none of our American States is the whole of it 


acted upon for ages, the probate or ecclesiastical 
law.” In California the Superior Court is by the 
Constitution invested with jurisdiction over pro- 
bate matters as a part of its general jurisdiction, 
the same as it is given common law and equity 
powers, and is, therefore, not a statutory tribunal, 





vested in probate courts. although controlled in the mode of its actions by 
Some of the attributes of power necessary to) the Code. 
the practical realization of the rights of creditors, The jurisdiction conceded to surrogates growing 
heirs, legatees, distributees and devisees, and of the| out of incidental powers conferred by necessary 
husband, widow and minor children, are found) implication is to some extent amusing. Much that 
wanting in the statutory grant of powers to these| seems contradictory, capricious or incomprehensi- 
courts in each State, and such powers, therefore, | ble in enactments and decisions will be seen to 
necessarily lodge in other courts; but the powers| harmonize when an insight is gained into the prin- 
so withheld are not the same in all the States.| ciples and doctrines of the common, civil and 
Those denied in some are granted in others, so! canon law that regulated the administration of the 
that while no probate court possesses them all, | estates of deceased petsons, and the origin of 
yet the full and proper scope of jurisdiction of | ecclesiastical jurisdiction over the probate of wills. 


the Surrogate’s Court, under whatever name, will | 
be found in the aggregate of powers conferred 
upon them in the several States, and already 
outlined. 


On the subject of incidental powers, the statutes 
greatly differ —a result of the different views taken 
by the various courts upon the extent to which 
implied powers are involved in the powers granted. 


The law of the State of New York, under the 
Revised Statutes of 1830 (before the amendment of 
1837), in which all powers of the surrogate were 
limited to such as were expressly conferred by 
statute; and that in Pennsylvania, in which very 
extensive powers are held to reside in the Orphans’ 
Court by necessary implication, may be looked 
upon as marking the two extremes in this respect. 
It is said in Pennsylvania that the Orphans’ Court 
alone has authority to ascertain the amount of a 
decendent’s property and order its distribution 
amongst those entitled to it (20 Pa. St. 473); that 
these incude creditors, next-of-kin, legatees and 
other persons interested in the estate (158 Pa. St. 
1); that “within its appointed orbit” the jurisdic- 
tion of the Orphans’ Court “ is exclusive and there- 
fore necessarily as coextensive as the limits of 
justice” (21 Pa. St. 337), giving ample power to 
inquire into all questions standing directly in the 
way of a distribution to the parties in interest (73 
Pa. St. 474; 94 Pa. St. 231; 97 Pa. St. 289), and, 
upon the principles of equity, to dispose of every 
question that arises in the determination of matters | 
within its jurisdiction (114 Pa. St. 530). 

In the decisions of Mississippi and Georgia, the 
procedure is traceable to civil and canon law. In 
New Jersey, such courts are said to partake of the 
powers of chancery and prerogative courts insti- 





May I here say frankly that in this paper I am. 
not a special pleader for any pet notion of my 
own; that it is not designed to forward any legisla- 
tion with which I may have been connected. While 
it is impossible to close my mind to the clear lessons 
of my own experience of over eight years, and 
while I may with propriety enforce those lessons 
upon the law-creating power, it is my purpose in 
this inadequate presentation of the large question, 
after a survey of the field in many of the States, 
to bring to the attention of this body the necessity 
of changes and of reforms in our procedure, and 
for creative enactment that shall be as wide and as 
efficient as the demand itself. 

Both real and personal property are under the 
control of probate courts, at least for the payment 
of debts. 

The distinction between real and personal 
property is traceable to a condition of things 
no longer existing in England, and which 
never had any existence in America. 

It seems to be time to eliminate from our Code 
those rules and laws which constitute an essential 
element of the common law, but which grew out 
of conditions utterly different from our own, and 
to take upon ourselves the task of creating a purely 
American system. But along with it we need a 
liberal and broad spirit among the lawyers and 
the judges, so that such a system will not be en- 
dangered by any narrow or destructive view, whose 
inspiration for strangulation will be the common 
law. 

The Surrogate’s Court must be adapted to pres- 
ent conditions, and wherever it is necessary to 
change or modify existing laws this should be done, 
so that there may be in statute form, not only a 


tuted by law; in South Carolina, the statutory or-| recognition of Surrogate’s Courts, but a jurisdic- 
ganization is said to constitute them civil in contra- tion, full and complete, to make valuable and 
distinction to Ecclesiastical Courts. In New | efficient this distinct and independent branch of 
Hampshire “Courts of Probate have a very ex-|the law and its administratin. 

tensive jurisdiction not conferred by statute, but) The growth and development of the jurisdiction 


by a general reference to the law of the land, that! now possessed by the Surrogate’s Court in all 
is, to that branch of the common law known and ' essentials represents the making of a crazy-quilt 
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of many pieces and more colors, and with all the |are granted in many States of the union, and seem 


usual defects found in such a creation. 


But this jurisdiction is not a matter for wonder- | 


ment when it is remembered that it was gradually 
developed on the one hand, and forced on the 
other, in an effort to create a system which at- 
tempted to supply the needs and wants of a com- 
munity by establishing rules that should control 
and direct the settlement of a dead man’s estate. 
Into the building of this conglomerate structure 
entered the varying moods and notions of many 
minds, and behind them, dark silhouetted in the 
background, was the skeleton of ecclesiastical jur- 
isdiction, and on its forms and sequence, our early 
builders, fraught with forebodings of disaster if 
they did not model upon, fell an easy victim, with 
the painful result that we have this crazy-quilt 
instead of the scientific and logical conclusions of 
a few learned and practical minds, leaving our 
surrogate’s law a great mass of incongruous ma- 
terial indifferently put together by different hands, 
on many occasions, and without any comprehen- 
sive plan. 

To determine truly what changes should be 
made in existing conditions in order to promote 
the betterment of affairs, demands careful investi- 
gation, knowledge, and above all, experience. To 
my mind, it seems almost indispensable that a full, 
complete and adequate jurisdiction should be given 
to a court which has to do with the affairs of dead 
men’s estates, to the end that everything pertain- 
ing to the intermediate or final disposition thereof 
may be had in one forum. At present our pro- 
cedure and lack of adequate jurisdiction seems 
designed to erect powerful barriers to a speedy 
end of litigation and final settlement of estates. 
This is particularly true where a will determines 
the course that property should take. 

With reference to our Surrogate’s Court pro- 
cedure there remains too much of the past, and we 
cling to ancient usage and with too much sacred- 
ness and tenacity. 

Since the grant of adequate probate jurisdiction is 
inherently necessary, all efforts should be directed to 
enlarge the jurisdiction of the court having to do 
with these affairs, to whatever extent this may be 
necessary, in order to dispose of any question that 
may properly arise, and thus avoid the trial being 
shunted into a court other than the court of original 
probate jurisdiction. Delays and expense are, after 
all, the material matters to be considered and 
avoided, and they are the result of the illogical, un- 
scientific jurisdiction of the Surrogate’s Court. 

The abolition of all distinction between real and 
personal property as far as the jurisdiction of the 
court is concerned, the conclusiveness of its decree 
on matters of probate, and the right to dispose of 
all claims against estates, calls for the overturning 
of our present confusing procedure. This should at 
once be attempted in our State, since these powers 


|to make for certainty and finality. 

An equity court, assuming jurisdiction over that 
branch of the testament which creates a trust or 
determines the construction and meaning of a will; 
a referee or jury, passing upon various disputed 
claims; the Supreme Court, determining the valid- 
ity or invalidity of the will after a decree of the 
Surrogate’s Court, must make it clear that every 
| consideration and all experience call for an ex- 
tended jurisdiction, in the first instance, of the 
Surrogate’s Court. 

Suits in equity seriously embarrass and delay 
the settlement of estates and subject them to un- 
necessary delay and oppressive costs by compelling 
resort to their jurisdiction, frequently upon incon- 
siderable claims. 

Legal reform is, of course, a thing of tardy 
growth, and it is well to remember that all change 
is not progress, all innovation not improvement, 
but these suggestions are not untried, and hence do 
not rest upon experiment. Perhaps no one will 
ever be able to form a law that will govern and 
control the rules of administration in all its phases, 
however desirous he may be of working out a 
harmonious plan; yet this does not argue against 
the accomplishment of at least part of the object. 

There never was any reason why the jurisdiction 
intrusted to the Surrogate’s Court should not have 
been sufficiently comprehensive to enable that 
court to dispose of every question that might arise 
in the disposition of a dead man’s estate. As it is, 
its powers are confined between certain narrow 
limits which tend to keep alive and foster the dis- 
tinction of the ecclesiastical, equity and common- 
law courts, and often oblige litigants to seek the 
aid of these various tribunals for final and complete 
relief. This is illogical, unscientific and profoundly 
absurd. There should be given a comprehensive 
jurisdiction to the Surrogate’s Court, with powers 
so large and so broad that no question could arise 
as to its proper jurisdiction, and no useless time 
be wasted in determining whether it was possessed 
of necessary jurisdiction in a given matter. 

If it had not been for the subserviency, on the 
one hand, to institutions regarded sacred and a 
conservative and reluctant spirit to depart from 
ancient landmarks, on the other, legislatures would 
have been at liberty to at once create a court which 
the requirements and conveniences of the people 
demanded. They did not do so, but piously fol- 
lowed the mediaeval forms and courts, and so it is 
that in our own great State the Surrogate’s Court 
still exists, shrouded in the same mystery, with 
the moldy smell of ancient days about it, scaring 
the ablest practitioners by forms and precedents 
known only to those whose time (like the guide in 
the Catacombs) is entirely spent within its clois- 
tered precincts, unravelling the intricate and con- 
fused creations of ecclesiastical forms, a monu- 
mental anachronism in the highway of progress. 
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When conditions and necessity forced changes 
the powers of the Surrogate’s Court were gradually 
increased and enlarged, though always reluctantly. 
Jurisdiction was given of matters formerly within 
the exclusive cognizance of other courts, and not 
analogous to any proceedings of the probate courts 
as a court of ecclesiastical jurisdiction. This in- 
crease of jurisdiction was, perhaps, a natural de- 
velopment, but it was based upon suggestions of 
practical experience, and has resulted in a prompt | 
and economical disposition of matters to which it | 
related. 

No court performs the functions assigned to the | 








Surrogate’s Court so conveniently and expedi-| 
tiously as does this tribunal by reason of its| 
adaptability. 


At this point we may return to the question: | 

“Is the Surrogate’s Court fulfilling its pur- | 
pose?” 

Until such jurisdiction is accorded that court as 
will enable it to dispose of all business properly 
coming before it, the answer must be: No. 

In these modern days when speed, efficiency 
and certainty in legal matters is the desideratum, 
when complete and united, instead of divided ser- 
vice is the spirit of the age, there can be no longer 
any wisdom in holding to a sentimental regard 
for ancient custom and obliging litigants to resort | 
to a multiplicity of suits in various tribunals. 

An equity court, assuming jurisdiction over the 
trusts growing out a will, in one tribunal; a jury 
passing upon controverted questions of fact in 
another, and a Surrogate’s Court performing its | 
parts in still another, in no way exaggerates our 
present procedure. 

Whatever considerations once influenced a di- 
vided jurisdiction no longer should prevail, when 
every consideration of experience calls for reform 
in the direction of extended jurisdiction, so large, 
so broad, so great, that statute, equity and com- 
mon-law jurisdiction will blend themselves into one 
perfect whole, and a tribunal will be erected, great 
enough, powerful enough and comprehensive 
enough to be a model for other States. 

The narrowness with which this court came into 
being has followed it to the present day. It has 
lived through its days of drudgery and has made 
its bricks without straw, and, to its credit, has 
created a body of principles and law which has 
made it sui generis. It struggles to develop itself 
and to shake off the hamperings of a century. Con- 
fined to the narrowest limits, and, in spite of every- 
thing, we find it, to its own astonishment, thrifty, 
vigorous and ambitious. 

Real property is still regarded sacred, and the 
result of this has given us a legal structure that 
at times is menacing. Enlarged jurisdiction, to- 
gether with conclusiveness of the decree of the 
surrogate, should be the central purpose and 
thought, fixed firm by legislative sanction. 








As time changes so must our institutions, and 


one of them should be the Surrogate’s Court. The 
heavy and unnecessary chains that fasten and hold 
it from a natural progress must be broken; and the 
sentimental regard for ancient custom and tradi- 
tion must give way to the spirit of the age, the 
influence of which is felt so keenly. A few wise 
legislative acts will disintegrate the foundation of 
this venerable, picturesque and almost useless 
structure. From its ashes should rise a modern, 
substantial and practical habitation. 

The absurdities, inconveniences and delays which 
attend certain of the limitations of the Surrogate’s 
Courts and which are now so generally understood 
should no longer be allowed to remain, a discredit 
to our State. All reason and all experience bid is 
sweep them away. 

When the jurisdiction of this court is enlarged 
to such manner that the decree of the court in a 
probate proceeding shall be conclusive upon real 
property, as well as personal; when the legal and 
equitable jurisdiction of the same officer is extended 
so that he may deal with the inevitable questions 
connected with and necessarily incidental to the 
administration and distribution of estates, which, 
under existing laws he is compelled to leave to 
other forums for determination, then, and only then, 
will the Surrogates Court be fulfilling its purpose. 

Louis W. Marcus. 

BurFFALo, January, 1904. 


— 


MR. ADRIAEN VAN DER DONCK, THE 
EARLIEST LAWYER IN NEW YORK.* 


By A rrep L. BecKer, OF THE BuFFALO Bar. 


It might have been worth while to commemorate 
our first professional brother had he done nothing 
more than plod his way along as an obscure colonial 
lawyer. But his career has a greater interest. As 
an aggressive champion of the liberties of the people, 
he manifested his devotion to the same ideas that 
over a century later resulted in the American revolu- 
tion. He labored during the greater part of his 
short life for the cause of popular rights, and prac- 
ticed law but little because the authorities, whom 
he antagonized, would not let him. 

During the year 1640, a youth of about twenty 
was almost finishing his studies of the civil and 
canon law at the University of Leyden, long before 
made famous by such scholars as Scaliger and 
Grotius. Adriaen van der Donck was his name, his 
father, Cornelis van der Donck, a prosperous 
burgher of Breda in North Brabant. The young 
man was, moreover, the grandson of Adriaen van 
der Berg, whose wits and patriotism fifty years be- 
fore won the castle of Breda from the Spaniards. 
Van der Berg was the principal owner of the turf 
boat of Breda, which played the same part in the 





* Paper read at the annual meeting of the New York State 
Bar Association, at Albany, Jan. 20, 1904. 
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Dutch war of independence as the wooden horse in, 


the siege of Troy and Dunsinane Wood in “ Mac- 
beth.” This vessel often had carried cargoes of turf, 
the customary fuel of the country, down the River 
Merck to the castle. The Spanish commander 
thought van der Berg a harmless fellow. But a wily 
stratagem occurred to him which he suggested to 
Prince Maurice of Nassau; and on February 25, 
1590, seventy intrepid soldiers concealed in the hold 
of the boat beneath a screen of turf, were smuggled 
into the castle precincts, and emerging after dark 
they surprised the garrison. Adriaen van der Berg 
was richly rewarded, and the glory of his achieve- 
ment goes far to explain the pride, ambition and 
mettle of his grandson, Adriaen van der Donck. 


In some way the young student heard of the far- 
off colony of Rensselaerswyck on the Hudson river. 
Adventure in foreign lands taking his fancy, he went 
to see Killian van Rensselaer of Amsterdam, the 
patroon. No one ever was sharper at driving a 
bargain than Patroon van Rensselaer. “This young 
man of proper habits is in truth a good thing for us,” 
he wrote one of his partners. “I have made him 
some proposals.” 

It was arranged that van der Donck, not yet 
admitted a lawyer, should go to the colony as 
“ Schout-fiscaal,” or sheriff and prosecuting officer, 
leasing half of Castle Island in the river just below 
Albany, for a farm and dwelling place. Early in 
1641, he bade good-bye to his father, who took as 
keen an interest in the enterprise as he himself, and 
set sail. 





| 





able. By threats of dismissal and imprisonment he 
put a stop to these plans. 

Meanwhile, van der Donck had taken a stand 
which revealed his innate love of democracy. Super- 
intendent van Curler, ever dutifully aiming to in- 
crease the patroon’s profits, had issued, in the spring 
of 1643, joint orders with the officer of the Dutch 
West India Company stationed at Fort Orange, 
Albany, that no one should go into the forest to 
trade with the Indians; in that way fortunes were 
made, but export duties were evaded, so it was 
enacted that the Indians must bring their furs to the 
colony, where the officials could have the first 
chance to buy; and by another ordinance the colon- 
ists were forbidden to make purchases from the 
itinerant merchants who came up the Hudson with 
their yachts; the settlers must buy from the patroon’s 
agents at whatever exorbitant price they might ask. 

These hard laws against freedom of trade made 
van Curler very unpopular, and van der Donck, 
siding with the populace, flatly refused to enforce 
them. He did not believe in the modern doctrine 
that the best way to secure the repeal of a bad law 


| is to enforce it. To him an unjust law was a nullity. 


So, when a trading ship came to the colony and the 
people smuggled woolen cloth into their houses, van 
der Donck, being ordered ‘to search them, went about 
passing “ good-day ” and giving people the wink, and 
reported nothing found. Such was the temper of 
the young man. The blood ran in his veins to be a 


_champion of popular rights. 


Utterly dissatisfied and misplaced as the agent of 


If Killian van Rensselaer thought that he had/a feudal lord, van der Donck looked for an oppor- 
secured in van der Donck a compliant servant, he| tunity elsewhere. One soon presented itself. In July, 


missed calculations. 
bitious and self-willed to go well in harness. 


superintendent of Rensselaerswyck, nor could van 
Curler tolerate his interference. From the reports 
he received van Rensselaer judged that van der 
Donck aspired to supersede van Curler. Now, it 
was by taking infinite pains that the indefatigable 
patroon made a success of his colony while all other 
patroons failed. So he wrote van der Donck a long 
letter, or rather treatise on his duties, which took 
him, he said, the better part of four days to com- 
pose. He blamed van der Donck for being too hot- 
headed; for arguing with fractious colonists instead 
of maintaining his dignity by summoning them be- 
fore the court of justice. He accused him of over- 
weening ambition. “I tell you roundly,” he said, 
“if you set your mark so high, you will study more 
your own advancement than my advantage.” 

Van der Donck could not learn the lesson of 
humility. It turned out that in reality he was am- 
bitious to a degree that surprised and shocked the 
patroon. He dared desire to be a patroon him- 
self! The fertile valley of the Catskill, just south 
of van Rensselaer’s boundaries, took his eye, and he 
longed to interest some capitalist in planting a 
colony. This was, in the patroon’s opinion, treason- 





The young man was too am-| 1645, Governor Kieft came up the river to Fort 
He| Orange to conclude a treaty of peace with the 
could not get along with Arent van Curler, the able | Mohawks. 


He found himself in a quandary from 
lack of funds; he had not wherewith to make the 
savages necessary presents of wampum. Van der 
Donck advanced money, and also acted as mediator ; 
all to good purpose. He won the good will of the 
governor, who doubtless promised at this time that 
he should have a liberal grant of land so that he 
might realize his dreams of becoming a patroon. 
Later, all went down to Manhattan together. 
Van der Donck, being now twenty-five years old, 
there met and married an English woman, Maria, 
daughter of ‘Rev. Francis Doughty. Mr. Doughty 


| having been dragged from his pulpit in Cohasset, 


Mass., for the heresy of declaring that Abraham’s 
children ought to have been baptized, had taken 
refuge under tolerant Dutch rule. 

When van der Donck went to Rensselaerswyck 
with his bride, to spend the winter and dispose of 
his lease of half of Castle Island, he and Super- 
intendent van Curler fell to quarreling again, over 
a point of law. The question was, whether the 
patroon as lessor or van der Donck as lessee, should 
stand the loss of a house which burnt down. The 
high-spirited van der -Donck gave van Curler the 
lie, and was ordered out of van Curler’s house. In 
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midwinter, he and his bride went to ee in ala esnateinnis dounet: 


miserable dwelling in Fort Orange. After the 
opening of navigation, in 1646, they shook the dust 
of Rensselaerswyck from their feet and removed to 
Manhattan. 

From these minor episodes we learn what a bold, 


belligerant fellow van der Donck was, having no| 


great respect for authority. His marriage to the 


daughter of a dissenter from the dissenters must) and 


have strengthened his independence of character. 





but benevolence was not in 
him. In his pompous inaugural speech he had pro- 
claimed loudly, “I will do justice to everybody.” 
“T will rule you like a father his children for 
your good and that of the West India Company.” 
Yet within a month he had most unjustly banished 
Melyn and Kuyter. Stuyvesant has had his 
apologists, who have insisted that he was honest, 
simply represented a worn-out system of 
government. But pig-headed honesty may become 


For his patroonship van der Donck chose the fine | as obnoxious as dishonesty. And if Netherlanders 
lands of Westchester county, along the Hudson. | carried over seas with them any right to the security 
After extinguishing the Indian title by occupation, Of their persons and property, any right to justice, 
he obtained from Kieft a patent extending from | 


Spuyten Duyvil creek to beyond Yonkers. 
named “Colendonck,” signifying Donck’s colony. 
The patroon himself people nicknamed “ Jonker” 
van der Donck, which properly means a young lord, 
the son of a nobleman, but implied in his case that 
he was in his own right the young lord of Colen- 
donck. His possession came to be called “de 
Jonker’s Lant,” then Yonkers, as it is known to 
this day. 

For three years van der Donck lived quietly at 
Manhattan planning to people his colony, engaging 
in trade and making friends. At first, with his fair 
speech (“mel in ore, fel in corde,’ his enemy, van 
Curler, called him) the Jonker made friends with 
everybody, of all factions; with Governor Kieft and 
his satellites, and the popular party, their bitter 
opponents. But the time approached when he would 
have to take sides. 


One man with whom he became associated was 
Cornelis Melyn, well educated like himself, and the 
leader of the popular party. Melyn, a merchant ad- 
venturer from Antwerp, and the patroon of Staten 
Island, offers an example of that marvellous inde- 
pendence of thought and action which was a national 
characteristic of the Dutch. Even readier than van 
der Donck to resent injustice, he and his associates 
fought for fifteen years against the Dutch West 
India Company and its tyrannical agents in New 
Netherland. Melyn, in his own behalf and that of 
the people, made representations concerning Kieft’s 
reckless and wicked war of extermination against 
the Indians which procured his recall by the West 
India Company. Then came hard-headed Peter 
Stuyvesant with high notions of governmental pre- 
rogatives. Having been basely treated by Kieft, 
Melyn and his friend Capt. Jochem Kuyter foolishly 
sought redress from his successor. Stuyvesant 
thought it lese majesty to sue an ex-governor. 
Conceiving hatred of Melyn far greater than any 
Kieft had entertained he banished him and his 
friend and confiscated their property. After being 
miraculously rescued from a shipwreck, in which 
Kieft perished, acknowledging in the extremity that 
he had been unjust, Melyn and Kuyter appeared be- 
fore the States general of Holland and procured a 
reversal of their sentence and a summons of Stuy- 
vesant to defend his acts. 

Governor Stuyvesant perhaps honestly aimed to be 


This he} 





then Stuyvesant was an unjust governor. He had 
not the least conception of impartial justice. He 


.|made himself the judge, prosecutor and implacable 


enemy of every one who opposed him. His per- 
sonality was the greatest grievance of the popular 
party. van der Donck was bound, sooner or later, 
to find himself opposed to such a man. 

In 1649, Adriaen van der Donck again entered the 
politics of the colony, as a member of the board of 
popular representatives called the nine men. Stuy- 
vesant fell in sore need of funds for defense against 
the Indians and the English as well. But he feared 
to tax the people without their own consent. He 
knew their temper, and besides, they were Dutch- 
men, who had maintained the principle of no taxa- 
tion without representation, since the year 1477. The 
self-sufficiency of his despotism failing, he directed 
the people to nominate eighteen representatives, 
from whom he reserved the right to choose nine. 
van der Donck was not a member of the first board 
of nine men, for 1648, but of the second, elected for 
1649, of which he was made president. He was thus 
constituted Jeader of the commonalty of New 
Amsterdam. Like the parliament of England, con- 
vened to lay a tax, the board of nine men at last 
rose up to curb the power that created it. van der 
Donck, a born combatant, favored a mission to Hol- 
land to present to the States general the grievances 
and needs of the colonists, and this plan was adopted. 

Grievances they had. Stuyvesant had attempted 
to collect stale debts due the company, which the 
people had no mind to pay. He had confiscated so 
often that trade was falling off, since no one dared 
to risk his ships and goods at the port of New 
Amsterdam. High customs duties and irksome 
restrictions annoyed the traders, ambitious to make 
their fortunes. Stuyvesant’s controversies with the 
English over boundaries had resulted in their for- 
bidding these Dutch merchants to trade in New 
England. The traders were the prime movers 
against Stuyvesant, and the nine men, led by van 
der Donck, represented their hopes and aspirations. 

The open rupture began with a clean-cut issue 
between absolutism and popular government. The 


nine men wished to call a convention of the inhab- 
itants to deliberate on the needs of the country 
and to prepare a petition to be sent to Holland. 
Scenting some infringement of his royal preroga- 
The nine men 


tives, Stuyvesant forbade this. 
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must do all things through him, make all repre-| 


sentations to Holland through him and with his 
approval. There was the issue; whether the people 
should have any powers independent of the gover- 
nor, even the right to petition. On this, van der 
Donck and his associates insisted. Unable to 
summon the people, they went about from house 
to house to consult with their constituency, while 
van der Donck kept a journal of their consultations 
and plans. Stuyvesant, getting wind of van der 
Donck’s doings, adopted his usual method. He 
seized upon van der Donck’s papers and clapped 
him into jail. 

Now, nearly all the people, seeing van der Donck 
made a martyr of, united in condemning Stuyve- 
sant. Upon the arrest of van der Donck, in Feb- 
ruary, 1649, absolutism, personified in Governor 
Stuyvesant, found arrayed against it in strength 
the cause of popular liberty. New Amsterdam and 
the semi-independent colony of Rensselaerswyck 
then constituted practically the whole of civilized 
New Netherland. New Amsterdam, led by 
Adriaen van der Donck, never rested until it had 
made itself a self-governing city. 


The charge preferred against van der Donck was 
libel and sedition—that is to say lese majesty. 
His journal, Stuyvesant alleged, falsely calumni- 
ated the officers of the government and his conduct 
tended to bring the sovereign authority into con- 
tempt. As he was preparing to draft a strong pro- 
test to be presented in Holland, we may be sure 
Stuyvesant found some burning invectives among 
the papers. Rejecting van der Donck’s request 
to be allowed to correct any false statements he 
might have made in the journal, he had him un- 
seated from the board of nine men. 

Just then one of those unexpected events came 
to pass which sometimes change the course of his- 
tory. Cornelis Melyn arrived, bearing the man- 
damus of the States general permitting an appeal 
from Stuyvesant’s judgment banishing him, and 
to make assurance doubly sure, a safe conduct 
from the Prince of Orange. Crestfallen and hu- 
miliated, Stuyvesant promised to send a lawyer to 
defend him. Van der Donck he released. 

The nine men and their deposed president now 
went on, but little molested, to prepare two docu- 
ments famous in the annals of New York, the 
memorial and remonstrance of the New Nether- 
landers. They cherished great hopes of their mis- 
sion, for had not the States general listened to the 
plea of Cornelis Melyn? They resolved to put no 
limit to their demands short of the ouster from its 
monopoly in New Netherland of the West India 
Company. The buoyant spirit of Adriaen van der 
Donck found its way into his pen and he drafted 
a bold, statesmanlike memorial, clear as crystal. 
Now nearly thirty years of age, he had matured in 
breadth of thought and purpose since the early 
quarrelsome days in Rensselaerswyck. Here are 
the reforms he distinctly demanded: 





First. That New Netherland be peopled with 


colonists to be sent out by the States general. Let 


the United Netherlands assume control. Let the 
country be fully developed as New England was 
being developed. The West India Company was 
poverty sticken and was squeezing the country dry 
with its monopolies and high duties. 


Second. Let the States general establish a 
burgher government, implanting the free civic insti- 
tutions of Holland in place of the petty tyranny 
of a commercial company. 

Third. Let the boundaries of New Netherland 
be established, and the cause of expensive and 
hazardous contentions with the English be thus 
removed. 

This was the petition of eleven men, signed the 
20th day of July, 1649, “in the name and on behalf 
of the commonalty of New Netherland.” 

Van der Donck drew unfavorable comparisons 
between the system of government of New Nether- 
land and that of New England, “ where,” he said, 
“there are neither patroons nor lords, nor princes, 
but only the people.” “ Only the people!” These 
were words prophetic of the American Revolution. 
The exordium of the Dutch declaration of inde- 
pendence must have been ringing in his ears: 
“Subjects are not created by God for the sake of 
the prince, but the prince is made for the subjects, 
in order to govern them according to right and 
reason and love, and maintain them as a father 
his children or a shepherd his flock.” “ And when 
he does not do this, but instead of defending his 
subjects, seeks to oppress and deprive them of 
their privileges and ancient customs, and command 
and use them as slaves, he ought not to be called 
a prince, but a tyrant.” 

Stuyvesant, with extreme complacency, once re- 
ferred to himself as “a tyrant, as ignorant people 
have occasionally called me.” We may be sure 
that the spirited Adriaen van der Donck was one 
of these ignorant people. 

With two others, he was employed by the people 
of New Amsterdam to go to Holland to present 
this memorial. They took with them also the 
remonstrance, a longer document. In order to 
bring before the States general, knowing little or 
nothing of the colonial affairs of the West India 
Company, a complete statement of the situation, 
van der Donck prepared this full account of the 
history of New Netherland, its aborigines and 
physical features. He caustically criticised in detail 
the administration of Kieft and Stuyvesant and 
drew a striking contrast between the fruitfulness, 
natural resources and salubrity of the country and 
the intolerable incapacity of its governors. It is 
likely that his strictures were fairly deserved at the 
time. Stuyvesant, strong-hearted if tyrannical, 
manifested later on an executive ability of which 
he had yet given no sign. 

Now began a long drawn-out controversy re- 
markable for the persistency of van der Donck 
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and his two associates. Twice when victory 
seemed about to perch upon their banner, some 
mischance drove it away. These were exciting 
times in European politics. In January, 1649, 
Charles I of England had been beheaded. The 
Netherlands seemed verging toward war with Eng- 
land. The States general and the other rulers of 
the nation had little time to consider the relatively 
unimportant affairs of the West India Company. 
The three delegates from New Netherland went 





straight to The Hague, and on the 13th of October, 
1649, presented their papers to the States general, 


which referred them in due course to a committee. | 


Later, Cornelis van Tienhoven arrived, the secre- 
tary of New Netherland, whom Stuyvesant had 


sent to represent him. The West India Company ' 


directors added their sour complaints of the dele- 
gates; worthless fellows, they said, who would be 
dissatisfied with any government, save none; i. e., 
they were anarchists. 


Van der Donck was tireless. He was constantly 
drawing up new petitions and remonstrances, 
embodying the latest grievances from New Nether- 
land, which were added to by every ship. Finally, the 
committee reported in favor of a number of minor 
reforms, and that Stuyvesant should be recalled to 
report, and a free burgher government be estab- 
lished in New Amsterdam. This partly satisfied 
the delegates, who wanted the West India Com- 
pany ousted altogether. It wholly dissatisfied the 
company. Now van der Donck’s two associates 
went home, thinking the battle almost won; van 
der Donck was left to fight alone. But the West 
India Company chose to disregard the report, 
though it was adopted by the States general. They 
mustered enough influence so that no measures 
were taken against them. So things went on as 
badly as ever in New Netherland. “ Stuyvesant 
struts about like a peacock.” “ He is more like 
the czar of Russia than ever,” wrote one of the 
popular party to van der Donck. 

The emissary renewed his attack. He had the 
remonstrance printed and circulated throughout 
Holland. “ Before New Netherland was scarcely 
ever spoken of,” wrote the directors to Stuyvesant, 
“and now it seems as if heaven and earth were 
interested in it.” He showed his skill by taking 
partisan advantage of some concessions Stuyvesant 
was obliged to make to New England in the mat- 
ter of boundaries, Van Tienhoven, at last, filed 
an answer to the remonstrance, which consisted 
mainly of reflections on the character and motives 
of the remonstrants. Van der Donck secured an 
order for his examination. This seemed danger- 
ous, and so, the West India Company rashly abet- 
ting, he set sail for New Netherland. Such dis- 
regard of its mandate irritated the States general, 
and some of the statesmen of Holland gave a hint 
to the West India directors that they had better 
compromise. After more than two years of labor, 








tory. The West India Company, rather than lose 
all, made the concession of a city charter for New 
Amsterdam, which took effect in 1653. It may thus 
justifiably be claimed for Adriaen van der Donck 
that he was the true father of the city of New York. 
A statue might well be erected to his memory, for 
his cityhood was not won without a valiant fight. 
And after a short time it seemed to him that he 
had won a greater victory, the most desired of all. 
The States genera! intrusted to him a letter recall- 
ing Stuyvesant to Holland to give an account of 


his administration. 


At once van der Donck prepared to depart for 
New Netherland. He embarked his wife and other 
relatives and some colonists for his manor of 
Colendonck on a ship of the West India Company, 
and was about to join them. The company, deter- 
mined to save Stuyvesant, refused to permit him 
to go on their ship. He was forced to see his 
party sail away without him. Now, the company 
speedily turned the tables. Peace negotiations 
with England came to naught. War was declared. 
Stuyvesant’s recall could not be risked at such a 
critical juncture and van der Donck had to give up 
the summons. Greatly disappointed, he neverthe- 
less resolved to make the best of his detention, and 
set to work to expand the remonstrance into a 
larger book. It was fortunate for his fame that he 
was thus separated from his wife and friends, for 
his greatest reputation rests upon his remarkable 
description of New Netherland. This little book, 
when published in 1655, ran through two editions 
and stirred up a great deal of interest in America. 
Never was there so fertile and lovely a place. 
“The Galens have thin soup in that country,” he 
said. ‘“ Many persons from the West Indies, Vir- 
ginia and other quarters of the globe who do not 
enjoy good health in those parts, when they come 
to New Netherland become as lively as fish in the 
water.” Perhaps this is a sly dig at Stuyvesant, 
who lost a leg in the West Indies before coming 
to New Netherland. He gave a long, authentic 
account of the Indians, of scientific value to-day, 
which must have aroused great curiosity at their 
strange customs. For persons inclined to sport, he 
told.of the game. ‘I have known a gunner named 
Harry de Backer who killed eleven gray geese out 
of a large flock with one shot from his gun.” As 
to bears, he gave a warning: “A person who in- 
tends to shoot a bear should be careful to have a 
tree near him as a retreat for. safety.” For fur 
traders he had an account of the beavers; for farm- 
ers, of the productivity of the land; for treasure- 
seekers, of gold to be found in the Catskills; for 
everybody, a description of a most luscious new 
kind of pumpkin, which melts in the mouth— 
none other than the watermelon. 

The book put the colony in a most favorable 
light, bound to encourage immigration. Its publi- 





pe did much to soften the hearts of the direct- 


in the spring of 1652, van der Donck won a vic-| ors of the West India Company toward him. 
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Another activity occupied his attention. He | 
enrolled once more at Leyden University and took | 
the degree of Doctor of ‘Civil and Canon Law. | 
He was admitted to practice law by the High Court 
of Holland. | 

Anxious to rejoin his beautiful Colendonck, | 
which had languished all these years, he petitioned 
the now somewhat conciliated West India Com- 
pany to be allowed to go. He asked that he might 
examine the records in order to write the history 
of New Netherland, and that he might be author- 
ized to practice as a lawyer. He pledged himself | 
not to claim to be president of the commonalty, 
or interfere with political affairs. But fate was 
still against him. The directors allowed him to) 
go, but they would not let him do more than advise 
his clients, since, they said, they did not know as 
there was any lawyer there to oppose him. His 
request to examine the records they referred to his 
unforgiving enemy, Stuyvesant, giving him a hint 
to refuse. And when van der Donck arrived, 
Stuyvesant treated him with so little consideration | 
that he applied to the newly formed city govern- 
ment for the protection of his rights as a citizen. 
Even the directors rebuked Stuyvesant for “ sus- 
pecting van der Donck so vehemently.” 

Thus it happened that the first lawyer in New 
York, through no lack of desire, never practiced. | 
Trying to open up his colony, he met with count- 
less difficulties, including savages on the war-path. 
In the year 1655, soon after the publication in 
Amsterdam of his Description of New Netherland, 
which very likely he never saw in print, our bold) 
champion of democratic ideas died, at the age of| 
thirty-five. 


——_»———_ 


SOME TYPES OF LAWYERS. 


Some men practice law as law, and others prac- 
tice by “ bluff.”” The bluffer may or may not have 
an extended knowledge of law, but “ bluff” is his 
chief stock in trade. He threatens, he cajoles, he 
intimidates his adversary’s client and frequently 
gains his point by such methods when he has least 
law to support his case. Such tactics are more 
successful out of court than in court. 

A successful jury lawyer is not always a learned 
man nor a cultured man, and may win verdicts — 
especially in the criminal courts — by skillful and 
convincing arguments. Such a man may readily 
capture a verdict from a learned and well-read 
opposing advocate. By bold dash, by bravado, by 
venturing into realms of argument where others 
fear to tread, he carries the day with the jury. 

Lawyers are so numerous nowadays that every 
person knows one or more among his acquaint- 
ances. Every member of a family probably has a 
lawyer friend. The family counselor of former 
days is not, therefore, so often heard of. He be- 
came the confidant and keeper of family secrets. 





He settled disputes among the members of a fam- 
ily and poured oil on troubled domestic affairs. 

From time immemorial, members of the profession 
have been assailed because of large fees which 
some of them have charged, but to-day an anomal- 
ous condition of contrasts exists. On the one 
hand, we see the speculative shyster endeavoring 
to collect thousands of dollars of damages for a 
client, to whom he hands over only a few hundred. 
He is all fees. On the other hand, we find the 
cheap practitioner, endeavoring to underbid his 
brethren, and also the hanger-on of the criminal 
courts, who will give his services in return for an 
unfortunate wretch’s last quarter. 

The modern tendency to commercialism has 
nearly shattered some of the professional ideals of- 
former days; but the monstrosities which have 
resulted must in time cause a reaction and a return 
to the types of more lofty ideals. 


Harry SHELMIRE Hopper. 
PHILADELPHIA, Pa., January, 1904. 


—_—_ 


ANNUAL MEETING OF THE NEW YORK 
STATE BAR ASSOCIATION. 


The twenty-seventh annual meeting of the New 
York State Bar Association was held on Tuesday 
and Wednesday, January i1oth, and 2oth, in the 
common council chamber, city hall, Albany, with a 
good attendance. The President, John G. Milburn, 
of Buffalo, was in the chair. After the receipt of 
reports of officers, of the delegates to the American 
Bar Association, and of sundry committees, Presi- 
dent Milburn delivered his annual address, his sub- 
ject being “Statutory Revision and Law Reform.” 
In part he said: 

“The most important work which this associa- 
tion has on hand at the present time is to get the 
statute law of the State compiled and published in a 
form that is systematic, intelligible and readily ac- 
cessible, and at the same time authoritative. It is 
now in a state of chaos, involving a vast amount of 
unnecessary labor to ascertain what it is, and a 
great deal of uncertainty as to whether it actually 
has been ascertained at the end of that labor. 

“The present state of thing is an arrested revision, 
and, in addition, a vast mass of miscellaneous 
statutes, private local and general, enacted during 
the last seventy years, and scattered through a hun- 
dred volumes. Every one of these volumes con- 
tains hundreds of statutes, some original, some 
amendatory, and some repealing, directly or in- 
directly. Every year there is an addition of two or 
more volumes containing several hundred new laws. 
There is no index to the whole; only an alpha- 
betical indext at the end of the volume of each year’s 
acts. Sections of general laws have been amended, 
added to and re-enacted, sometimes year after year, 
for years and years. To ascertain the statute law on 
any subject at first hand, is, as a general thing, utterly 
impracticable. We have to depend on unauthorized 
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compilations, which simply reflect the fidelity, care. 
and ability with which the compilers have done their | 
work. With two or three or more acts covering or 
relating to, in whole or in part, the same subject, 
one compiler may construe a later act or section as 
impliedly repealing a former, and another give them) 
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“American Constitutional Law as Molded by 
Daniel Viclster,” by Everett P. Wheeler, of New 
York. 

“The Civil Jury,” by A. Caperton Braxton, of 
Staunton, Va. 

“Ts the Surogate’s Court Fulfilling Its Purpose?” 


both as in force, and which is the right view is often | by Hon. Louis W. Marcus, of Buffalo. 


a matter of great uncertainty — of an absolutely un- | 
necessary uncertainty. Such a state of things is) 
intolerable. There is no language too strong for its 
condemnation.” 


Subsequently about one hundred members of the) 
association waited upon Governor Odell to urge his 
support of the proposition to revise the statutes. 
President Milburn acted as spokesman for the dele- 
gation. He said it was proposed to have the Gov-| 
ernor appoint five lawyers from the bar of the State, | 
to serve with compensation, to take charge of the | 
work and to hire competent men to bring about the | 
desired changes. The work would take about two) 
years and the expense would not exceed $75,000. If) 
such an appropriation were to be passed, he said, 
the whole living laws of the State could be placed 
in orderly fashion and be more readily accessible. 
He urged the governor’s co-operation in the work. 

Governor Odell said that the reason the law was 
not passed last year was because there were several 
changes in the tax laws under contemplation, and 
it was desirable to trim the expenses as close as pos- 
sible. The result was most gratifying. Now, in- 
stead of an apparent surplus of $3,000,000, there is 
an actual surplus of $09,000,000. He now saw no 
reason why the desired appropriation should not be 
passed at this session of the legislature. He prom- 
ised to aid the association in any way possible, and 
said, “It would afford me more pleasure, I assure 
you, to sign such a bill than to hear of its defeat.” 

On the recommendation of the nominating com- 
mittee, the following were chosen officers for 1904: 

President — Richard L. Hand, Elizabethtown. 

Vive-Presidents — First District, Cephas Brainerd, 
New York; Second District, James McKeen, Brook- 
lyn; Third District, William P. Rudd, Albany; 
Fourth District, Edgar T. Brackett, Saratoga; Fifth 
District, Edwin Nottingham, Syracuse; Sixth Dis- 
trict, Frederick Collin, Elmira; Seventh District, 
John Van Voorhis, Rochester; Eighth District, John 
Cunneen, Buffalo. 

Secretary — Frederick E. Wadhams, Albany. 

Treasurer — Albert Hessberg, Albany. 


In the evening the annual address to the associa- 
tion and its guests was delivered in the assembly 
chamber, by ex-Secretary of State John W. Foster, 
whose subject was “What the United States Has 
Done for International Arbitration.” 

Among the special papers read and presented were 
the following : 

“Some Problems in Connection with International 
Arbitration,” by Hon. William L. Penfield, Solicitor 
United States Department of State, Washington, 





D. C. 


“ Changed Conditions in the Practice of Law,” by 
Edward P. White, of Amsterdam. 

“Legal Aspects of the Panama Question,” by 
Roland Crangle, of Buffalo. 

“ Suicide and the Law,” by Wilbur Larremore, of 
New York. 

“Mr. Adriaen van der Donck, the Earliest Lawyer 
in New York,” by Alfred L. Becker, of Buffalo. 

“Law Reporting,” by Robert G. Scherer, miscel- 
laneous reporter of the State. 

The following resolution was passed: 

“Resolved, That the Bar Association of the State 
of New York concurs in the resolution adopted by 
the arbitration conference at Washington, January 
12, 1904. 

“Resolved, That a committee of five be appointed 
by the president of this association to co-operate 
with the committee appointed by the conference to 
carry these resolutions into effect.” 


J. Newton Fiero, chairman of the law reform 
committee, read his report and offered the following 
resolutions for adoption, and the same were adopted: 


“ Whereas, This association recognizes the neces- 
sity for early action in connection with the revision 
of the statutes of the State, which was begun in 
1899, but has been suspended for the past four years; 

“Resolved, That the legislature be requested to 
enact the proposed statute reported in 1903 by the 
committee of fifteen appointed to inquire concern- 
ing the condition of the statutes and laws of the 
State, which provides for the consolidation of the 
statutes by a board to be appointed by the governor, 
and that the work be submitted as a whole to the 
legislature within two years from the date of such 
appointment. 

“Resolved, ‘That for the purpose of expediting the 
work and to insure its completion the governor be 
and is requested to call the attention of the legisla- 
ture to this matter at an early period in the session 
of 1904, and to recommend favorable action thereon.” 


After a full discussion of the matter of the charges 
against Justice Warren B. Hooker, of Fredonia, the 
association voted to receive the communication from 
the Jamestown Bar Association, and refer it to the 
grievance committee, without instructions. This 
committee is composed of the following members: 
First district, George S. Coleman, R. Burnham 
Moffat, Theodore H. Taft; second district, Leander 
B. Faber, Frederick E. Crane, William J. Youngs; 
third district, Jacob L. Ten Eyck, Seymour Van 
Santvoord, Russell M. Johnston; fourth district, 
Frederick G. Paddock, John H. Burke, Robert O. 
Bascom; fifth district, H. W. Bentley, D. A. Pierce, 
S. C. Huntington; sixth district, William H. John- 
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son, Rollin W. Meeker, James Dougherty; seventh 
district, John Desmond, H. R. Durfee, Selden S. 
Brown; eighth district, Simon Fleischmann, Clinton 
B. Gibbs, J. H. Metcalf. 

The convention closed with the usual banquet at 
the Ten Eyck. The following was the toast list: 
Governor Odell, “The State of New York;” Judge 
O’Brien, “The Court of Appeals;” Donald Mac- 
master, K. C., Batonnier of the Bar of Montreal, 
“The Bar of Canada;” Attorney-General Cunneen, 
“New York’s Contribution to Jurisprudence;” 
Frederick W. Hinrichs, of New York, “Sunday in 
New York;” Lewis E. Carr, of Albany, “The 
Sacred Twelve.” 

——_q——. 


NEW STANDARD FOR'!WORLD’S FAIR. 
THE 1004 UNiIveRsAL Exposition 1s Now PRrac-| 

TICALLY Fin1isHED — No Doust Azsout Its OPENING | 

oN APRIL 30 IN A CoMPLETE ConpITION. 


of space they have had to content themselves with 
hundreds of feet. 

Such being the case the exhibitors and the exposi- 
tion management have been enabled to exercise a 
discrimination that could not have been possible 
ten years ago. Official figures show that in the 
decade following the Columbian Exposition the 
value of the manufactured products has increased 
fifty per cent. Thus the world’s storehouses con- 
tain treasures that were never before accessible. In 
the close discrimination that has been observed only 
the best and most worthy have been accepted, and 
each exhibit will represent the best in its class. 

Life and demonstration have been the keynote in 
the ‘exhibits division and wherever practicable pro- 
cesses are shown, together with the finished product. 

The exhibit of the Philippine Islands, which covers 
forty acres, and has been created at a cost of about 
$1,000,000, is an exposition in itself. The foreign 
nations have never put forth such great exertions to 


| make interesting exhibits. The keen rivalry that 
|has been manifested between the most powerful 

All things appear to work to the end of making | tions, is reflected in the exhibits from the newer 
the 1904 Universal Exposition stand in a class by, and smaller countries. China is making such 
itself. In magnitude and scope there has never been | Preparations as it was never deemed possible that 
anything like it. No enterprise of the kind was ever | €XClusive nation would consider. Fifty-one States 
endowed with so great a working capital. The|#"4 territories and more than that number of foreign 
world’s storehouses never before contained such | COuntries are working in unison to make the Uni- 
treasures to draw from. | versal Exposition complete in every detail. 

The Columbian Exposition at Chicago ten years; At this writing nearly four months before the 
ago, until the present enterprise was launched and | OPem!ng, no doubt exists about the fair being 
its magnitude was apparent, was supposed to have finished in every particular. The show palaces ape 
fixed a standard for all time to come. That theory|@ll ready and the exhibitors are installing their 
has been thoroughly exploded by the marvelous ac- | exhibits. The roadway 7 oe practically all made. 
complishments of the Louisiana Purchase Exposi-| The intramural railway, encircling the grounds, is 
tion. The World’s Fair at St. Louis cover 1,240! ready for the rolling stock and the application of 





acres of ground. All of Chicago’s exposition was | 
contained in 633 acres. Not in mere size does that | 
present enterprise surpass all others. The great 
exhibit palaces differ from any constructed for 
former expositions. They are all revelations in the 
architect’s art. The big, rectangular buildings of 
the past have been superseded by a group of wonder- 
fully beautiful and symmetrical structures, assembled 
in the form of a lady’s open fan. Collectively they 
are many times larger than any other group and for 
architectural beauty they immeasurably surpass any- 
thing the world has ever seen. The architects de- 
parted from beaten paths, and sought and found 
new features which they happily combined with the 
best examples of the architecture of other days. 
When the plans and dimensions of the buildings 
were first made public the people were amazed at the 
daring of the exposition management. Even were 
such mammoth buildings erected, where would the 
exhibits necessary to fill them come from? Now| 
that the buildings are all finished, and the work vd 
installing the exhibits is under way, the question | 
is answered. Even were the buildings three times | 
as large they could not contain all that has been | 
offered. Inner courts have been roofed over and 
where exhibitors have asked for thousands of feet ' 





power. The landscape is so advanced that a few 
weeks in the early spring may see it perfect, even 
though all work should cease until that time. The 
weather at St. Louis has been so mild all fall, and 
thus far in the winter, that but few days have been 
so cold that work out of doors was impracticable. 


—_—_4————_ 
CO-DEFENDANTS. 
AcTION FoR PERSONAL INJURIES. 
New York Court oF APPEALS. 
(Decided December 15, 1903.) 


Ipa E. Bopp, an Infant, by Jonn H. Bopp, Her 
Guardian ad litem, Respondent, v. New York 
ELectric VEHICLE TRANSPORTATION CoMPANY and 
J. F. Orro Meyer, Doing Business in the City of 
New York Under the Name of Orro Meyer & Co., 
Appellants. 


A defendant who is sued jointly with another for 
| personal injury to the plaintiff and who, at the time 
the plaintiff rests his case, is not shown to have been 
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guilty of contributing to the accident, may move for 
a nonsuit for himself and, if denied, may then with- 
draw from the case and rest upon his exception; but 
if he remains in the case and participates in the 
trial on behalf of the defense and it is made to 
appear, by the evidence of his co-defendant, that he 
was the one who had caused the accident, the plain- 
tiff is entitled to. the benefit of such evidence and the 
question of his liability is for the jury. By remain- 
ing in the case after the plaintiff rested he is deemed 
to have waived his exception taken at that time. 


Parker, Ch. J.; O’Brien and Gray, JJ., dissent. 


Appeal from a judgment of the Appellate Division 
of the Supreme Court in the First Judicial Depart- 
ment, affirming a judgment entered upon the ver- 
dict of a jury. 


Eugene Lamb Richards, Jr., Alvin C. Cass and 
Carl Schurz Petrasch, for appellants; T. F. Hamil- 
ton and Frank H. Smiley, for respondent. 


Vann, J— At the close of the plaintiff's evidence 
in chief, each defendant made a separate motion for 
a nonsuit, and each excepted to the action of the 
court in denying the motion. Each defendant had 
the right to then withdraw from the case and rest 
upon its exception. Neither did so. The vehicle 
company picked up the burden first, put in its evi- 
dence and again moved for a nonsuit. Assuming 
that an exception was taken to the denial of its 
motion, for the second time it was in a situation to 
reply on its exception and refuse to take any fur- 
ther part in the trial. It did not do so. On the 
contrary, it continued to take an active and aggres- 
sive part in the trial by cross-examining the wit- 
nesses of its co-defendant, thoroughly and at length. 
It aided in developing the facts and attempted to 
defend itself against the allegations of the plaintiff 
and the effort of the other defendants to fasten the 
responsibility upon it alone. It did not succeed, and 
it now claims that all its action, after its motions to 
nonsuit were denied, should go for naught and be 
ignored upon the ground that the question is the 
same as if it had withdrawn from the case at that 
time. We did not think so. It did not remain in the 
case for amusement, but for self-defense, and it 
could not make further efforts to defend itself with- 
out running the usual risks. The plaintiff had the 
right to rely upon any evidence in her favor, whether 
it was put in by herself or by either defendant, and 
the vehicle company, by failing to withdraw when it 
had the right to and continuing to take part in the 
trial, ran the risk that evidence tending to make it 
liable would be received. The situation does not 
differ in principle from the ordinary case where a 
sole defendant, instead of withdrawing when he 
fails to secure a nonsuit, continues to take part in 
the investigation to the end. In so doing, even if his 
motion should have been granted when made, the 
exception is undermined and becomes of no avail, 
provided at the close of the whole case the evidence 
presents a question for the jury. 


Thus in Jones v. Union Railway (18 App. Div. 

267, 268), Judge Cullen said: “ When the defendant 
enters into its proof the question never is whether 
the plaintiff’s evidence is sufficient to justify the sub- 
mission of the case to the jury, but whether, on the 
whole case, there is a question of fact as to the de- 
fendant’s liability. If, at the close of a plaintiff's 
case, the defendant is confident that no cause of 
action has been made out, the only method of secur- 
ing a review of an erroneous ruling on the point is 
to let the case stand without further evidence. If 
the defendant enters upon its evidence it takes the 
chances of supplying the deficiencies of the plaintiff’s 
case.” , 
So, in Hopkins v. Clark (158 N. Y. 290, 304), we 
said through Judge Bartlett: “The rule laid down 
by the Supreme Court of the United States seems 
the proper one, to the effect that when a defendant. 
after the close of the plaintiff’s evidence, moves‘ to 
dismiss, and, the motion being denied, excepts 
thereto, and then proceeds with his case, and puts 
in evidence on his part, he thereby waives the excep- 
tion, and the overruling of the motion to dismiss 
cannot be assigned as error.” 


Judge Martin relied upon the case last cited, when, 
speaking for us all, he said: “Where, after a 
motion to dismiss at the close of the plaintiff's evi- 
dence, a defendant proceeds with his case and puts in 
evidence on his part, he thereby waives the excep- 
tion to the refusal to nonsuit when the plaintiff 
rested” (Sigua Iron Co. v. Brown, 171 N. Y. 488, 
506). 

The rule of the federal courts was expressed by 
Chief Justice Waite as follows: “It is undoubtedly 
true that a case may be presented in which the re- 
fusal to direct a verdict for the defendant at the 
close of the plaintiff’s testimony will be good ground 
for the reversal of a judgment on a verdict in favor 
of the plaintiff, if the defendant rests his case on 
such testimony and introduces none in his own 
behalf, but if he goes on with his defense and puts 
in testimony of his own, and the jury, under proper 
instructions, finds against him on the whole evidence, 
the judgment cannot be reversed, in the absence of 
the defendant's testimony, on account of the original 
refusal, even though it would not have been wrong 
to give the instruction at the time it was asked” 
(Grand Trunk Ry. v. Cummings, 106 U. S. 700, 701; 
see, also, Littlejohn v. Shaw, 159 N. Y. 188, 191; 
Wangner v. Grimm, 169 N. Y. 421, 427; Accident 
Ins. Co. v. Crandall, 120 U. S. 527; Northern Pacific 
R. R. v. Mares, 123 U. S. 710; Robertson v. Perkins, 
129 U. S. 233; Columbia R. R. v. Hawthorne, 144 
U. S. 202, 206; Union Pacific R. R. v. Daniels, 152 
U. S. 684). 

In the cases cited the defendant ran the risk that 
his own evidence might supply any defect in the 
plaintiff’s evidence. So, in this case, the vehicle com- 
pany, by continuing to try its case, for that it what it 
did, ran the risk that the evidence of its co-defend- 





ant would supply the defects in the plaintiff’s case 











a oe ae aa ee oa 


NS — ™/™ 


- 





THE ALBANY 





LAW JOURNAL. 55 





against itself. It could not keep on trying its case 
without abiding by the condition of the evidence 
when all the testimony was in. At that time there 
was a question for the jury as to its liability, and | 
hence its previous exceptions, taken when the evi-| 
dence did not present that question, became of no | 
avail. 

It did not let go of the case when it could have| 
done so in safety, but hung on until there was evi-| 
dence enough to warrant a verdict against it. 

Courts sit to do justice according to the rules of | 
law after giving all parties an opportunity to be) 
heard. The vehicle company had its day in court) 
and was fully heard. No legal evidence was ex- 
cluded and no incompetent evidence was received to 
its injury. It took no exception to the charge of 
the court. Under these circumstances public busi- 
ness and private rights should not be delayed by 
granting a new trial on account of an error which 
was waived by the subsequent course of the party 
now complaining. 

The vehicle company was not compelled to remain 
in the case in order to get an exception when its 
second motion was not granted, because an effort to 
except, made at the proper time and in the proper 
form, is an exception, whether allowed by the court 
or not. 

After considering all the exceptions taken by both 
defendants we find none upon which a new trial 
should be granted in behalf of either. 


The judgment should be affirmed, with costs. 


Gray, J. (dissenting).— The plaintiff was injured 
in a collision between the electric vehicle, in which 
she was being conveyed, and a trolley street car. 
She brought this action for damages against the 
company which owned the vehicle and the owner of 
a beer truck, upon the theory, as in substance alleged 
by her in the complaint, that the misconduct or neg- 
ligence of the men in charge of the two vehicles com- 
bined to bring about the accident. Upon the trial the 
case made by her proofs showed that only the 
driver of the beer truck was at fault, for having so 
driven his truck as to strike the rear wheel of the 
electric vehicle, thereby causing the latter to swerve 
to one side, and to collide with the street car. No evi-| 
dence proving, or tending to prove, concurrent mis- 
conduct or negligence was given by her. Thereupon | 
the Electric Vehicle Company moved for a dismissal | 
of the complaint as to itself, and, the motion being, 
denied, duly excepted. It then proceeded to put in| 
its proofs, which showed that its servant was in no- 
wise at fault, and again requested a dismissal of the | 
complaint ; but the trial judge refused to decide then, 
and reserved his decision. The other defndant then 
gave evidence tending to prove, as was to be ex-| 
pected, that his servant was blameless and that the) 
man in chatge of the electric vehicle was responsible 
for what occurred. At the close of the whole case 
the vehicle company’s motion for a dismissal of the 
complaint was renewed and again denied. The jury 








returned a verdict against both defendants and the 
judgment upon the verdict was affirmed. 

I think when the plaintiff failed, upon her proofs, 
to inculpate the defendant the Electric Vehicle 
Transportation Company as a joint tort feasor, the 
latter was entitled to a dismissal of the complaint as 
to itself. The failure to prove some concurrent act 
of negligence on its part entitled it to demand that 
of the court and it could not lose the benefit of its 
exception to a refusal to dismiss the complaint by 
remaining in the case. There was no waiver of the 
exception, for the motion was renewed at the close 
of its proofs and at the close of all the evidence. 
It was entitled to a nonsuit at a matter of right, and 
as though the case were one of a suit brought against 
it alone (McMartin v. Taylor, 2 Barb. 356; Dominick 
v. Eacker, 3 id. 17). 

This decision will establish a rule, whose opera- 
tion must be that none of several defendants, jointly 
sued in tort can ever obtain a dismissal of the com- 
plaint as against him, however insufficient the 
plaintiff's proofs to inculpate him. The complainant, 
therefore, in such a case, so far from incurring any 
risk will probably always be benefited by joining all 
parties concerned, whether capable of proving lia- 
bility as to some or not, for he may well indulge in 
the hope that through some of the evidence adduced 
upon the trial, by some one or more of the defend- 
ants, a case may be made out against all —a result, 
obviously, tending to make the payment of any 
recovery more secure. 


HatcHt, Martin and WerwNeER, JJ., concur with 
Vann, J.; Parker, Ch. J., and O’Brien, J., concur 
with Gray, J. 

Judgment affirmed. 

a 


Rotes of Cases, 

Boycott — Intimidation — Constitutional Law — 
Labor Unions — Strikes— Temporary Injunction.— 
In Gray v. Building Trades’ Council, decided by the 
Supreme Court of Minnesota, in December, 1903 (97 
N. W. 663), the following is from the syllabus by 
the court: 


“A boycott is a combination of several persons to 
cause loss or injury to a third person by causing 
others, against their will, to withdraw from him 
their beneficial business intercourse, through threats 
that, unless a compliance with their demands be 
made, the persons forming the combination will 
cause loss or injury to him, or an organization 
formed to exclude a person from business relations 
with others by persuasion, intimidation, or other acts 
which tend to violence, and thereby cause him, 
through fear of resulting injury, to submit to dicta- 
tion in the management of his affairs. 

“Intimidation, coercion or threats of injury are 
essential elements of a boycott, but what would con- 
stitute acts of that character must depend upon the 
facts of each particular case. 
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“The Constitution guarantees to every citizen | fendant’s train when he was shot by Calloway, but 
liberty and a certain remedy in the laws for all| we think that in law the carrier’s duty would be as 
injuries or wrongs which he may receive in his per-| clear to warn and give notice to an alighting pas- 
son, property or character; and a person’s business,| senger who was in danger of being injured by 
occupation or calling, is, aside from the chattels or | violence at the hands of outside parties as it would 
money employed therein, property, within the mean-! be to protect them against assaults at the hands of 





ing of the law, and entitled to its protection. 

“Labor organizations or unions are not unlawful, | 
but are legitimate and proper for the advancement | 
of their members and those dependent upon them. 
The members thereof may singly, or in a body, quit | 
the service of their employer for the purpose of 
bettering their condition, and may by peaceful means 
persuade others to join them, and, as a means to that 
end, may refuse to allow their members to work in 
places where non-union labor is employed. But boy- 
cotting, as defined above, is an unlawful conspiracy, 
and may be restrained by injunction.” 


Railroad Company — Duty to Inform Passengers | 
and Employes of Danger.—In Penny v. Atlantic | 
Coast Line Railroad, decided by the Supreme Court | 
of North Carolina, in October, 1903 (45 S. E. 563), 
the duty of a railroad company to warn a passenger 
against a fairly to be apprehended danger was illus- 
trated. The plaintiff, a passenger, while leaving the | 
train, was shot by one who was engaged in a shoot- 
ing affray with one of the company’s employes. The 
conductor and baggagemaster were on the platform | 
of the car watching the affray as the plaintiff | 
alighted. It was held that their negligence to warn 
the plaintiff of his danger was negligence, for which 
the company was liable. The court said in part: 

“There is but one question in the case: Did the} 
defendant owe the duty to the plaintiff to warn him | 
as to the danger of the situation? If Calloway had 
intended to make the assault directly upon the 
plaintiff, the duty of the defendant would have been 
to have protected him to the extent of its ability, 
as is so clearly laid down in Britton v. Railroad (88 
N. C. 536; 43 Am. Rep. 749). Up to the time that 
case was decided, it seems that there was no express 
decision of this court on the duty of a common car- 
rier on the subject of the protection of passengers 
against assaults of their fellow passengers or 
strangers; but the court there said: ‘According to 
the uniform tendency of these adjudications (deci- 
sions of other courts), which we admit as author- 
ities, the carrier owed to the passenger the duty of 
protecting him from the violence and assaults of his 
fellow passengers or intruders, and will be held 
responsible for his own or his servant’s neglect in 
this particular, when, by the exercise of proper care, 
the acts of violence might have been foreseen and 
prevented; and, while not required to furnish the 





police force sufficient to overcome all force when 


unexpectedly and suddenly offered, it is his duty | 


to provide ready help sufficient to protect the pas- 
senger against assaults from every quarter which 
might reasonably be expected to occur under the cir- 
cumstances of the case and the condition of the 
parties.’ This was not a direct assault. by Calloway 
upon the plaintiff, who was a passenger on the de- 





others. It seems to us that the same rule would 
apply in both cases. The defendant was charged 
with the plaintiff’s safe exit under the rule laid 
down. The imminence and suddenness of the dan- 
ger, as well as the strength and numbers of those 
offering violence to passengers, would be matters to 
be considered by the jury in connection with the 
carrier’s duty. In this case, however, the evidence 
discloses culpability on the part of the defendant in 
that Van Amringe, the baggagemaster, without any 
excuse or matter of extenuation, brought about the 


|act of violence by which the plaintiff was injured; 
|and, according to his evidence, the conductor, Car- 


mon, knew or might have known what was going 
on.” 

The general principle illustrated in this case was 
limited in the recent decision of the Supreme Court 
of Minnesota, in Fewings v. Mendenhall (93 N. W. 
127). A passenger claimed damages against a street 
car company for injuries sustained from strikers, 
and the court soundly and justly concluded that the 
actual knowledge of the plaintiff of the condition of 
affairs dispensed with notice of such condition from 
the company. A street railroad company has no 
right to decoy either employes or passengers into 
a situation or special danger without informing them 
of the risk to be incurred. Where, however, an 
employe or a passenger assumes the risk with full 
knowledge of the circumstances, the company should 
not be held liable. 

On the other hand, the duty of a railroad com- 
pany to warn an employe of danger to be un- 
consciously incurred by him was exemplified in 
Holshouser v. Denver Gas and Electric Co., in the 
Court of Appeals of Colorado (72 Pac. 289). It 
was held that where a master had knowledge, when 
he employed a servant, that the latter was in danger 
of being injured by striking employes, and the ser- 
vant had no knowledge of this fact, and was shot by 
striking employes after having been employed about 
eighteen days, the master’s failure to give the 
servant warning was actionable negligence—— New 
York Law Journal. 

—_—_——e—_—_ 


Rew Books and Rew Editions. 


The Cyclopedia of Law and Procedure, Volume to. 
Edited by William Mack. New York: The 
American Law Book Company. 1904. 


Volume 10 of the Cyclopedia of Law and Pro- 
| cedure, is remarkable in several particulars. It 
covers 1,370 pages and is, therefore, one of the 
largest text-books ever published on a legal subject. 
| Appearing, as it does, within thirty days after the 
ninth volume of the series, it speaks loudly of the 
energy and enterprise of the publishers. 
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The most striking thing about the book, however, 
is the fact that, aside from a few definitions, it is 
taken up entirely with a treatment of the law of 
private corporations. It is, in short, a new and 
elaborate treatise on the subject that is to-day of 
the greatest importance in the business world. 

The author, Seymour D. Thompson, is far and 
away the best known American law writer of the 
present day. Judge Thompson was a youthful 
soldier of infantry and an officer of artillery in the 
northern army during the civil war. While the 
war was still in progress, in 1864, his first published 
work appeared. It was a history of the infantry 
regiment in which he served, and was entitled 
“Recollections with the Third Iowa Regiment.” 
After the close of the war, he entered upon the 
practice of the law, and soon became associated with 
Hon. John F. Dillon in the management and editing 
of the Central Law Journal. Later he became the 
proprietor of and principal contributor to that excel- 
lent periodical. He entered the domain of legal 
authorship over a third of a century ago. The 
volume and quality of the work which he has since 
produced is nothing short of amazing. In 1870, in| 
association with Thomas M. Steger, who is still | 


practicing law in Nashville, he revised the Statute | notable law books since the war. 





lished in this country, achieved a world-wide repu- 
tation. The work has taken a high place in coun- 
tries where a knowledge of the language in which it 
is written is confined to the erudite. 

This work is now out of print. On this account, 
therefore, the publication of this new work by the 
same eminent author, citing as it does, the recent 
cases, and tracing the later development of the law, 
is a matter of the greatest interest to the profession 
both here and abroad. 

The space actually taken up by this treatise covers 
1,363 pages, and is equal in size to three ordinary 
volumes of text-books. The whole law of private 
corporations having a joint stock is embraced, ex- 
cept what properly falls under the head of foreign 
corporations, which will be treated under its own 
title in a later volume by the same author. The 
great learning, vast experience and mature judgment 
of the author have all been brought to bear in the 
production of this volume, and have united to make 
it the crown of his achievements. The result justi- 
fies the most sanguine expectations. 

This book, in view of its subject and the character 
of the treatment, and the circumstances surrounding 
| its appearance may be regarded as one of the most 
Without any doubt 


Law of Tennessee. In 1874, he got out an edition | it is the high-water mark of encyclopedia making. 


of the Bankruptcy Law, and about the same time, 


Some idea of the exhaustiveness of the treatment 


in collaboration with Mr. E. G. Merriam, he pub-| here, and of the carefulness with which the detail is 


lished a work on “ Juries.” 
Exemption Laws” 


His 
was published in 1878. 


* Homestead and | worked out, may be gathered from the fact that the 
His | analysis covers 142 of these large octavo pages. 


The 


“Charging the Jury,” “Liability of Stockholders,” | | writer has taken whatever space seemed to be neces- 


one volume; “ Liability of Officers and Agents of | 
Corporations,” 


sary to the full and clear statement of the law. The 


one volume; “Law of Negligence,” | notes are voluminous and include everything useful 


two volumes, now being revised in six volumes, | and necessary by way of explanation and illustra- 


three of which are out and a fourth about to appear; | 
“Carriers of Passengers,” one volume; “Law of| 
Trials,” two volumes, and “Corporations,” seven 
volumes, though but a part of the work of this re- 
markable man, would constitute a noble monument 
to the life of any lawyer. In addition to all this, 
the author served a term of twelve years on the 
bench of the St. Louis Court of Appeals, and he has 
been associate editor of and chief contributor to that 
most trenchant and authoritative of our legal 
periodicals, “The American Law Review,” ever 
since its consolidation with the “Southern Law 
Review.” Prior to the combination, he had edited 
the latter magazine from the time when it was 
bought from the founder, Mr. F. T. Reid, of Nash- 
ville, and brought to St. Louis. He is also active 
in the practice of his profession in New York city, 
and has recently argued important cases before the 
Supreme Court of the United States. He was the 
special master appointed by Judge Caldwell of the 
federal bench to hear testimony, decide all questions, 
and conduct the election in the famous Colorado 
Fuel and Iron Company’s case. 

It is now about nine years since the first volume 
of Judge Thompson’s “Commentaries on the Law 
of Corporations” was given to the public. By that 
work, the author, whose fame was already estab- 





tion. The examination of the authorities cited must 
|have involved a tremendous amount of labor. The 


| citation embraces, on a conservative estimate, about 


25,000 decided cases. 

The space within which this review must be con- 
fined will not allow a very detailed examination of 
the article. The scope and manner of treatment 
may be gathered from the following chapter heads: 

I. Nature, Kinds and Organizations. 


II. Reorganization and Reincorporation. 
III. Consolidation or Amalgamation of Cor- 
porations. 
IV. Corporate Meetings and Elections. 
V. By-Laws, Rules and Regulations. 
VI. Capital Stock and Subscription Thereto. 
VII. Shares Considered as Property. 
VIII. Liability of Shareholders to Creditors of 
Corporations. 
IX. Directors. 
X. Ministerial Officers and Agents. 
XII. Formal Execution of Corporate Contracts. 
XIII. Notice to Corporations. 
XIV. Estoppels with Respect to Corporations. 
XV. Ratification by Corporations. 
XVI. Franchises, Privileges and Exemptions. 
XVII. Corporate Powers and Doctrine of Ultra 


Vires. 

















doctrine which precludes a servant from obtaining 
damages for an injury resulting from an abnormal 
risk of which he had actual or constructive knowl- 
edge, before the accident occurred, were abolished 
Another doctrine which the author 
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XVIII. Corporate Bonds and Mortgages. . 

XIX. Torts and Crimes of Corporations. 

XX. Insolvent Corporations. 

XIX. Dissolution and Winding Up. 
XXII. Actions by and against Corporations. by statute. 


The difficulty of selecting from such a list, a few 
titles of paramount importance is apparent. But, 
as embracing matters of peculiar and constant in- 
terest, attention is called to “Consolidation or 
Amalgamation of Corporations, “ Liability of Share- 
holders to Creditors of Corporations,” “ Rights and 
Remedies of Shareholders,” “Torts and Crimes of 
Corporations,” and “Actions by and against Cor- 
porations.” 

The question of the subject of corporate powers 


and doctrine of ultra vires is always important, and | 
to the treatment of this subject here a special interest | 
attaches in view of the far-reaching effect of certain | 


recent corporate action. This chapter is especially 
rich in the citation of modern cases and is thoroughly 
up to date. It will be found invaluable as embracing 
many questions and discussing important cases not 
dwelt upon in any other published work. 

This volume alone justifies the existence of the 
series in which it appears. It should be in the office 
of every corporation and in the library of every 
practicing attorney. No general law library is com- 
plete without it. 


Commentaries on the Law of Master and Servant. 
In three volumes. By C. B. Labatt, B. A., of 
the Bar of San Francisco, Cal. Rochester: The 
Lawyers’ Co-operative Publishing Co., 1904. 


Volumes one and two of this exhaustive work 
are before us. They are bulky books of more than 
1,300 pages each, and include only the subject of 
the employer’s liability, and, as a corollary, the 
servant’s right to maintain an action against his 
master for personal injuries. The third volume will 
treat of the relation of master and servant, hiring 
and discharge, compensation, strikes, etc. In ex- 
planation of the apparent inordinate prolixity, the 
author alludes to the impossibility of discussing 
adequately within a narrow compass the enormous 
mass of authorities bearing upon a subject which 
enjoys the unenviable distinction of having been 
the occasion of a larger number of conflicting doc- 
trines and jnconsistent decisions than any other 
branch of the law. While he has sought to enter 
upon a more minute and detailed analysis of the 
cases than is usually undertaken in a commentary 
of this character, he believes that the diffuseness 
will, in the end, inure to the advantage of those 
who have occasion to consult the work. The de- 
plorably chaotic condition of the law of employer’s 
liability in the United States he attributes mainly 
to the differences of opinion which prevail with 
respect to the limits of the power of a court to 
override the verdict of juries; and he believes that 
a large portion of the opportunities for the perpe- 
tration of the abuse would be eliminated if the 


considers to be thoroughly inequitable is that which 
precludes a servant from recovering damages from 
| his employer in cases where the injury was caused 
| by the negligence of a coservant. This rule has 
‘already been abolished in one State, and its domain 
greatly circumscribed in others; hence it is believed 
by the author that the day is not very far distant 
when it will be entirely excised from Anglo-Ameri- 
can jurisprudence. The author has sought to cite 
every decision which has been rendered by a court 
of review in any of the countries in which the 
common law is the prevailing system of jurispru- 
dence. The materials collected represent the result 
of careful examination of all the reports which have 
been published in England, Scotland, Ireland, the 
United States, Canada, Australia and New Zealand. 
A brief summary of the law of employer’s liability 
under the systems founded upon the civil law has 
also been added. The date of each case is always 
specified. No cases are cited, however, which are 
of a later date than those collected in the volumes 
of the General and American Digests, published in the 
spring of 1902. The chapter relating to the English 
Workingmen’s Compensation Act of 1897, which has 
engendered an extraordinary amount of litigation, 
constitutes the one important exception to the 
scheme thus adopted. The effect of all the decis- 
ions relating to it which have been reported up to 
the end of 1902 has been stated. The author has 
been engaged upon his task for more than ten 
years, and exclusively for the past four years. 
Fragmentary evidences of his work have appeared 
in notes and articles on the subject in the Lawyers’ 
Reports Annotated, the American Law Review, 
the American State Reports, and others. The work 
is well entitled to be called a treatise, embodying 
a thorough, logical and philosophical discussion 
of all the various and intricate phases of the sub- 
ject, which is one of the most complicated and 
difficult of all the larger branches of the law. The 
work cannot fail to prove a lasting and monumental 
contribution to legal literature. 





Munson’s First Phonographic Reader. By James 
E. Munson, Official Stenographer of the N. Y. 
Supreme Court. New York and London: G. P. 
Putnam’s Sons, 1904. 


This little work consists of phonographic repro- 
duction of 127 real business letters received from 
shorthand writers engaged in doing amanuensis 
work in business offices in various parts of the 
United States and Canada. They are given as they 
were originally typewritten. Mr. Munson’s sys- 
tem, next to those of Pitman and Graham, is per- 
haps most largely used in the United States. The 
lthree points of superiority claimed for it are sim- 
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plicity, great speed and legibility. The author is | 


tion and interest from the start. Mr. Russell is a 


certainly a successful exponent of his system, as | remarkably clever writer, with a rare command of 
well as an author of note upon phonographic sub- | language, a fine imagination, and a keen sense of 


jects. The phonographic reader is accompanied by 
longhand key. 


The Deliverance. By Ellen Glasgow. New York: 
Doubleday, Page & Co., 1904. 

In this, the latest work of Ellen Glasgow, the 
clever authoress has given us perhaps her most 
artistic effort. She shows a distinct advance over 
previous books in the artistic conception and mas- 
tery of material. “The Deliverance” may be de- 
scribed as a romance of the Virginia tobacco fields. 
It is the old story of the unscrupulous overseer 
and the open-handed, careless master. The war 
passes, and when the wreck is cleared away, the 
overseer is in the “great house” and the “ great 
folks” are in the overseer’s hut. It is at this point 
that the story begins. Christopher Blake, the heir 
to Blake Hall, and now a tobacco grower, cher- 
ishes an undying grudge against Fletcher, the 
quondam overseer who now owns Blake Hall. 
Animated by a spirit of revenge, he conceives the 
idea of striking at his enemy through his grand- 
son, Will Fletcher, and leads the latter into evil 
courses. After many devious turns he accomplishes 
his purpose, but not until that purpose has been 
driven out of his mind by his love for the grand- 
daughter, Maria. The grandson’s life is wrecked, 
and Fletcher dies by the hand of the boy whom he 
had promised himself should finally work the re- 
habilitation of the Fletcher name. But at the 
moment of the crisis, Christopher realizes that he 
is the murderer of Fletcher as truly as though he 
had struck the fatal blow with his own hand, and 
in a passion of remorse and self-sacrifice declares 
that he and he alone committed the crime. He 
pays the penalty, but in the end comes out of prison 
purified and ennobled. The plot thus hinted at is 
worked out with the skill of a true artist; the char- 
acters are well drawn, and the dialogue excellent. 
The canvas is a large one, but Miss Glasgow has 
filled it, and filled it admirably. 


Borlase & Son. By T. Baron Russell. New York: 
John Lane, 1904. 


This is an exceedingly clever, unconventional 
novel, one in which the jaded reader of modern 
fiction is sure to take great delight. The hero is 
the adopted son of Borlase, a Camberwell (suburb 
of London) dry goods shop proprietor, whose little, 
shrivelled soul finds nothing good in the world 
except that which will enhance his profits. The 
inside workings of the establishment, especially the 
system of “ sweating” the poor employes, of whom 
Borlase’s son was one, are shown most forcibly, 
and the fortunes of the young man are followed 
with an interest that never flags. For a book with- 
out a heroine, or even one pair of lovers, Borlase 
& Son is remarkable. It grips the reader’s atten- 


humor. He has been compared to Dickens, and 
it is a high, but deserved, compliment to say that 
the comparison is not strained. Borlase & Son is 
sure to be keenly enjoyed by the discriminating 
reader. 


Sophisms of Free Trade and Popular Political 
Economy Examined. By Sir John Barnard 
Byles. A new edition, with an Introduction and 
Notes by William Samuel Lilly, LL. M., and 
Charles Stanton Devas, M. A. 1I2mo. $1.25 net. 


Mr. W. S. Lilly has chosen the right moment 
for the republication of the late Justice Byles’ 
“Sophisms of Free Trade and Popular Political 
Economy.” Mr. Lilly contributes an introduction 
and notes, in which he has been assisted by Mr. 
C. S. Devas, and the volume will be published 
immediately by Mr. John Lane. The text of the 
eighth edition of Sir John Byles’ book is re- 


. printed, unaltered, except by correction of a few 


trifling errors of the press. But to each chapter 
are appended notes, inclosed in brackets, and 
signed by the editors. 


——_—_+ ——_— 


Literary Hotes. 


R. E. Young’s story of the zinc boom days in the 
Ozark mountains, “Sally of Missouri,” has gone into 
the second edition. 


“Emmy Lou, Her Book and Heart,” by George 
Madden Martin, is a perennial favorite. McClure, 
Phillips & Company recently received orders on a 
single day for over a thousand copies. 


The new Elizabeth book is called “ The Advent- 
ures of Elizabeth in Rigen.” Elizabeth’s wish was 
to walk around Rigen, but no one would walk 
with her, so she was obliged to fall back on driving 
with August, the coachman, and Gertrude, the fat 
German maid. The trip took eleven days. 


“The Four Feathers,” by Mr. A. E. W. Mason, 
and Owen Wister’s “The Virginian” are still 
among the best selling books in the eastern part of 
the United States. The latter goes bravely on 
through its second quarter of a million, and of the 
former The Macmillan Company report that they 
have sold four large editions since May. 


The hero of Mr. Eden Phillpotts’ new novel, 
“The American Prisoner,” is John Stark, who may 
or may not be a fictitious character, but who is 
supposed for the purposes of the story to be the 
grandson of General Stark of the Revolution. He 
is one of the several thousand captives confined 
in a large prison in Dartmoor during the War of 
1812. Part of the novel has to do with the escape 
of some of these prisoners and with their advent- 





ures with various persons in the story. 
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The Baroness von Hutten'’s new novel, “ Vio- 
lett.” promised soon by Houghton, Mifflin & Com- 
pany, has for its hero the Violett of the title, a 
boy of poetic temperament, who develops an extra- 
ordinary genius for music. There are many Bo- 
hemian characters, and the story is heralded as one 
dealing “ with intense affections and passions.” 


Stewart Edward White’s epic novel of the forest, 
“The Blazed Trail,” has surely joined the list of 
books which may justly be called classics in their 
line, if steadiness of sale is any evidence. McClure, 
Phillips & Co., the publishers, have just brought 
out the fifteenth edition, and the sales for this 
Christmas season are practically as large as they 
were the Christmas season of the year when the 
book was first published. 


Messrs. A. C. McClurg & Co. will this spring 
depart from their usage of bringing out but one 
“star” book of fiction a season, and will publish 
in March two romances which they believe will at 
once meet popular favor. Strangely enough the 
savage Indian of the frontier figures prominently 
in each of the stories, but in the one it is the 
frontier of Canada in 1666 and in the other the 
frontier of Indiana and Illinois in 1812. 


Three February novels will have the Harper 
imprint. ‘The Jewel of Seven Stars,” by Bram 
Stoker, is a mysterious Egyptian tale that timid 
people with nerves will not wish to read in the 
still hours. Katharine Mackay’s “The Stone of 
Destiny” is described as a romance founded in 
allegory and also a story of love and destiny. 
“Yarborough the Premier,” by Agnes Russell 
Weekes, is a character study on a background of 
English politics. 


The Macmillan Company has just issued the 
January number of the Burlington Magazine, 
which has become famous during its two and a 
half years of life for its beautiful reproductions of 
all sorts of rare objects of art, the real appreciation 
of which is confined chiefly to the connoiseur. The 
most attractive features of this issue are reproduc- 
tions of paintings by Greuze, Rubens and others, 
in the Normanton collection, by J. S. Cotman, and 
by the early Milanese painters. 


Fiction has much the largest space in the spring 
announcements of nearly all the publishers. From 
The Macmillan Company, whose complete list is 
just at hand, seventeen novels and short stories by 
the following authors may be expected: Winston 
Churchill, Eden Phillpotts, Maurice Hewlett, 
Sarah Andrew Shafer, Henry K. Webster, Samuel 
Merwin, Onoto Watanna, Hugh T. Sheringham, 
Nevill Myers Meakin, “ Ouida,” Margaret Sher- 
wood, Florence Morse Kingsley, Margery Wil- 
liams, Cyrus Townsend Brady, Jack London, and 
the authors respectively of “ Elizabeth and Her 
German Garden” and “The Garden of a Com- 
muter’s Wife.” 








Alma Martin Estabrook’s novel in the February 
number of Lippincott’s Magazine more than con- 
firms the belief in her ability to write a good long 
story. Short fiction from her pen has appeared in 
many magazines and won much deserved com- 
mendation. ‘“ Cousin Patricia,” her present novel, 
is a tale of modern life. It entertains, pre-emi- 
nently, from beginning to end. Invention is clever 
throughout, and the climax shows a blending of 
strength and charm in the writing which is highly 
satisfying. 

Mr. Thomas Hardy’s historical drama, “ The 
Dynasts,” will be published at once by The Mac- 
millan Company. Though complete in itself, it is 
designed ultimately to form one of a triology, of 


| which the second play or part will cover the zenith 


of Napoleon’s power, and the third his decline and 
fall, with the restoration to equilibrium of the old 
dynasties. The enactments in the present volume 
begin with the threatened invasion of England, 
and end with the deaths of Nelson and Pitt, and 
the stultification of the European coalition by the 
triumph of Napoleon at Austerlitz. 


John R. Carling, the author of “The Shadow of 
the Czar,” a recent popular novel which ran through 
five editions, has written another romance, “The 
Viking’s Skull,” which Little, Brown & Co. will pub- 
lish late in February. It is a spirited story of love 
and adventure with an ingeniously constructed plot, 
which tells how Idris Marville, true Earl of Ormsby, 
recovered a treasure hidden by one of his pro- 
genitors—a Viking of the Ninth Century —and 
how he cleared the memory of his father who had 
been wrongfully convicted of murder. There are 
many powerful scenes and abundant love interest in 
Mr. Carling’s new book. 


The February “Review of Reviews” is another 
notable triumph in monthly journalism. Almost 
every topic treated in this number is directly related 
to the news of the month. The far eastern crisis 
and its bearings on American trade interests are 


‘editorially discussed in the department devoted to 


“The Progress of the World; ” “ Korea as the Prize 
of War,” is the subject of an illustrated article of 
great value by the Hon. J. Sloat Fassett; “The 
Railways of China” are described by Dr. Arthur J. 
Brown; Governor Taft’s administration in the 
Philippines, just closed, is reviewed by Frederick W. 
Nash; Entomologist Howard, of the United States 
Department of Agriculture, writes on the Mexican 
cotton-boll weevil, which recently caused an extra 
session of the Louisiana legislature, as well as a 
special appropriation of $250,000 by congress; Mr. 
W. T. Stead sketches the personalities of the three 
commissioners who have been intrusted by the gov- 
ernment with the practical reconstruction of the 
British army system; Mr. John S. Wise contributes 
sympathetic character sketches of the two great 
Confederate chieftains who died early in January — 
General Gordon and Longstreet; the recent New 
Orleans meetings of the American Historical, 
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Economic and Political Science Associations are 
described; the Panama situation and Wall street’s 
relation to presidential politics are treated by the 
editor; and in the “ Review’s” series of illustrated 
papers on American industrial development Mr. 
Philip Eastman contributes an interesting account of 
“Windmill Irrigation in Kansas.’ Many other 
timely topics are covered by the cartoon department 
and by the “Leading Articles of the Month,” 
“Periodicals Reviewed,” “New Books,” etc. 


Mr. Collins continues in the February North 
American Review his study of “The Poetry and 
Poets of America.” He is full of acute little sum- 
maries. “ American poetry,” he observes, in in- 
troducing the Cambridge group, “presents the 
extraordinary anomaly of having no infancy. Like 
the portentous child in Hesiod, it was born with 
gray hairs.” Emerson was not poet enough to 
steal the beauty of Nature: “He wooed, but she 
jilted him.” Whittier was “a New England 
Quaker on whom Apollo had smiled.” Lowell 


was “a humorist and moralist touched with 
esthetic sensibility.” Poe was “an anomaly abso- 
lutely unique.” Again, “Poe stands alone; so, 


happily, does Whitman.” 


People who read “The Mule-Driver and the 
Garrulous Mute,” in the November McClure’s, will 
make tracks to find out about “ The Shyness of 
Shorty,” in the February number of that magazine. 
Rex E. Beach, of Chicago, is the author, and these 
are his two first stories. “The Mule-Driver” 
raised a tall dust; so much so that editors and an 
extensive public have been writing nice letters to 
the debutant story-writer ever since. For most 
young men of twenty-six it would be dangerous to 
jump right into a reputation already exceeding 
that of many an older hand. But Mr. B.’s fibre 
has been toughened by the stern exigencies of 
mining in Alaska and contact with strenuous types 
throughout the Wild West. He may be trusted to 
let no adulation side-track him from serious work 
in this field where he shows such great promise. 


The February McClure’s contains a stirring arti- 
cle by Ray Stannard Baker on the labor situation 
in San Francisco. Mr. Baker has just been there, 
and he finds the worst monopoly in town to be 
“A Corner in Labor.” Indeed the situation de- 
scribed is more startling than that of Chicago or 
New York, of which Mr. Baker has already writ- 
ten. Miss Tarbell’s third chapter of her “ History 
of the Standard Oil Company,” part two, is thrill- 
ing likewise. Backed by documents, and with the 
unprejudiced calmness that is her most effective 
weapon, she gives an amazing account of petty 
persecution. The other articles are by John La 
Farge, whose splendid interpretation of great pic- 
tures of “War” is the second of his series on 
“One Hundred Masterpieces of Painting,’’ and 
Frank H. Schell, who tells of hazardous advent- 
ures while “Sketching Under Fire at Antietam.” 


The fiction is sincere and strong. Booth Tarking- 
ton, “The Gentleman from Indiana,” leads with 
the first of a series of political stories, “The 
Aliens.” This is the first direct literary result of 
Tarkington’s own political experiences. 


The publication this month by Little, Brown & Co. 
of the last two of the eighteen-volume set of the 
National Edition of the Speeches and Writings of 
Daniel Webster makes it possible to obtain, for the 
first time, the complete works of this great American 
statesman. These eighteen octavo volumes consist 
of Webster’s collected works, edited by Edward 
Everett, writings and speeches heretofore uncol- 
lected, and Webster’s private correspondence. The 
large number of diplomatic and official papers 
written by Mr. Webster during his two terms as 
Secretary of State, including humorous papers on 
the Central American republics, and his speeches on 
great public questions delivered in the United States 
| senate and house of representatives, make the new 
edition of his works of timely interest and import- 
ance. This National Edition of Webster’s Works 
is illustrated with over one hundred photogravure 





plates and is sold only in sets by subscription. 


“The North American Review” for February is a 
/number of unusual interest. In an article entitled 
“International Arbitration made Attractive,” Wayne 
Mac Veagh shows how the conditions for easy 
litigation before the Hague Tribunal are perfecting 
| themselves. Professor Simon Newcomb discusses 
the policy heretofore followed by “The Carnegie 
Institution,” and suggests means by which its use- 
| fulness might be increased. Cerdic Saxon subriits 
‘the “History of a Trust” as an illuminating con- 
| tribution to the discussion of the trust problem. 
‘Daniel J. Sully explains the “Cause of the High 
| Price of Cotton.” John Charlton, member of the 
Canadian parliament, writes of “ Canada and Reci- 
procity,” advocating the establishment of reciprocal 
commercial relations between Canada and the United 
States. Professor Paul S. Reinsch depicts the “ Real 
Conditions in the Congo Free State.” E. F. Loud, 
so long connected with the postal service, deprecates 
certain “ Proposed Additions to the Postal Service.” 
“ Historicus,” a distinguished American jurist, in- 
quires whether “The Fifty Miles Order” given to 
the United States warships in November last, with 
'a view to preventing the landing of any armed force 
at any point within fifty miles of Panama was legal. 
The Abbé Felix Klein gives an instructive account 
of the relations arising out of the Congregations 
Law of 1oo1, between religious associations and the 
French government.” Brander Matthews calls 


If you want a delightful Wedding Trip take one of 
the new D. & B. steamers to Detroit, thence D. & C. 
coast line steamers to Mackinac Island. Staterooms 
and Parlors reserved in advance. Send 2c. for 
pamphlet. 


Address, A. A. SCHANTz, 


G. P. T. Mgr., Detroit, Mich. 
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attention to the important place of “ The Art of the 
Stage Manager” in the economy of the acted drama. 
Dr. Guido Biagi, apropos of the recent death of the 
late Italian premier, recounts some of “ Zanardelli’s 
Services to Italy.” Churton Collins contributes the 
second part of his critical examination of the 
“Poetry and Poets of America,” and Mr. Howells 
the second part of his new novel, “The Son of 
Royal Langbrith.” 
——e——_— 


Legal Hotes. 

As we said last month, it was to be expected that 
ultimately Christian Science would get into the 
courts, and it seems the first decision relating to 
the subject in New Jersey comes about in an odd 
way. Kate McCulloch, of Camden, being in feeble 
health, placed herself under the treatment of George 
Tomkins, as a Christian Science healer, and in the 
course of the treatment gave him a power of attorney 
to collect her moneys and invest the same. After 
a while she became dissatisfied with his management 
and filed a bill in chancery, demanding an account- 
ing. The defendant, in his plea, set up, inter alia, 
that she had agreed to allow him twenty per cent. on 
his collections. This the complainant denied. In 
giving his decision in the case Vice-Chancellor Gray 
says: “The defendant claims that he earned com- 
missions by making collections for the complainant 
by a combination of letter writing and a making of 
‘demonstration. * * * So far as the defendant’s 
testimony explains what he calls a ‘demonstration,’ 
it appears to have consisted of a locking of himself 
in a room and devoting himself to the ‘thought’ of 
collecting the debts due to the complainant. The 
defendant testified that the parties who owed the 
complainant were not in any way connected with 
the Christian Science Church. The influence which 
he exerted by ‘thought’ in collecting the money for 
the complainant was, therefore, enforced against un- 
believers in Christian Science. The moving of the 


absent unbeliever to pay his debts probably required | 


from the defendant a more intense application of 
healing power, entitling him, from his point of view, 
to a higher compensation for his labors.” The court 
allowed him one hundred dollars, “not because the 
defendant earned or deserved it, but because the 
complainant consented to give it to him” (62 N. J. 
Eq. [17 Dick Ch.] 269).— New Jersey Law Journal. 


In the Municipal Court of Buffalo, Judge Volger 
has just handed down a decision which, if sustained 
by higher courts, will prove of interest in the insur- 
ance and mercantile worlds. The decision was given 
in the case of Joseph Panzarella v. The Prudential 
Insurance Company. Judge Volger awards the 
plaintiff judgment for $300 and $35 costs. Pan- 
zarella’s action was to recover on a policy covering 
the stock in a store kept by him on Michigan street, 
Buffalo, the stock having been partly destroyed by 
fire. The company refused to pay, on the ground 
that a considerable part of the stock had been stolen 





during the progress of the fire, and that it was the 
duty of the insured to have protected the stock 
against theft. Judge Volger held that it was not a 
part of the duty of the insured to protect the stock 
in that manner. 


We are informed that a solicitor has for many 
years practised successfully as an advocate in the 
local courts of Lancashire, though he is totally blind. 
There is, of course, a long list of persons who have 
achieved distinction in spite of their blindness. 
Prescott, the American historian, and Professor 
Fawcett are modern instances. But we have heard 
of few cases where a practitioner in a law court was 
able to continue his labours after losing his sight. 
Blindness is, of course, a serious obstacle in the 
ordinary business of an office, but it is much more 
serious in a public court, where it is necessary to 
examine witnesses and to hastily refer to documents 


come by persistent courage and industry should en- 
courage those who are apt to dwell too much upon 
the difficulties of the legal profession.— Solicitor’s 
Journal (London). 


Immense fees are being paid to the leading counsel 
appearing before the tribunal which is arbitrating on 
the purchase price to be paid by the London water 
board to the water companies. Mr. Fletcher Moul- 
ton, who leads for the board, may be expected, says 
the “ City Press,” to be from £15,000 to £20,000 better 
off, as his brief is marked £8,000, and he has a 
“refresher” of 100 guineas a day. Mr. Balfour 
Browne, K. C., has a retaining fee of £2,000 from 
each of the eight companies, and a “refresher” 
similar to that of his learned friend. 


James S. Harlan, lately attorney-general of Porto 





| has recovered the use of his left eye, and the right 
lis greatly improved. The right had been failing 


Rico, has returned to Chicago, and has formed a 
co-partnership with his brother, John Maynard Har- 


jlan, under the firm name of Harlan & Harlan, with 


offices in the Marquette Building. 


Justice Brown, of the United States Supreme 
Court, who was threatened with total blindness, 


| for years, and the doctors told him that the optic 
| nerve in it was paralyzed. The left gave way two 

months ago, and since that time he has had to live 
|in a dark room. It now turns out that the par- 
| alysis of the optic nerve of the rght eye is only 
| partial, and the left has regained its full power. The 
| justice will be able to take his seat on the bench 
| of the Supreme Court when it assembles again on 


February twenty-fourth. 


President Cassatt, of the Pennsylvania Railroad, 
recently put his “ O.K.” on a letter from a Home- 
ville man who had been trying to collect a debt 
against the company for two years. The letter 
was: 


I respectfully attach papers covering claim 
against your company. Inasmuch as the claim has 





and papers. The fact that such difficulties may be over- . 
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all the earmarks of a just one and having no influ-| tion of the federal Constitution, ‘a negro had no 
ential friends I beg to solicit your aid. Would you) rights which a white man was bound to respect,’ 
but say the word to the proper official that would | which he has been so persistently quoted as saying; 
cause that gentleman to loosen his grip on my/| but he did say that a negro had been considered, 
$38.13 and a prospective threadbare existence would | for more than a century before that period, as a 
take on a more promising hue and I would almost | being of an inferior order. Mexico, Central Amer- 
forgive my employer the wage reduction threatened | ica and South America have paid the penalty for 
me? In return I will pray daily that those Western | adopting a standard, possibly more humane and 
Union poles do not sprout and grow again.| philanthropic, for the selection of those fitted to 
Strange as it may seem it feels as easy to write | vote, and to participate in framing and maintaining 
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you as to an ordinary mortal, but perhaps this is 
because I know this will hardly escape the waste 
basket of that good looking gentleman, your secre- 
tary. Broke, but hopeful, 

C. W. ATKINSON. 


At the time Panama was seceding from Colom- 
bia, the American government cabled orders to the 
commanders of the warships on both sides of the 
Isthmus, instructing them, among other things, to 
“prevent landing of any armed forces, whether 
government or insurgent, with hostile intent, at 
any point within fifty miles of Panama.” A dis- 
tinguished American jurist of great learning con- 
tributes, over the pseudonym “ Historicus,” an 
article in the February number of The North 
American Review, entitled “The Fifty Miles Or- 
der,” in which he discusses the question whether 
this order given many hours before there was a 
revolt at Panama against the government at Bo- 


gota was legal, if tested by the thirty-fifth article | 


of the New Granada treaty of 1846. This question 
he answers in the negative, after a very careful 
examination of the practical interpretation given 
to. the provisions of that article, not only by the 
government of Colombia, but also from period to 
period by the government of the United States. 
“ Historicus ” concludes: 


“Looking back over the last half-century of 
events in Central America, and the collisions that 
have occurred between the governments of that 
part of the world and the United States, a great 
deal of toleration for Central America cannot fail 
to be felt, on account of the character of the in- 
habitants with which those governments have had 
to deal. If when the Spanish-American states to 
the south of us had obtained their independence of 
Spain, they had adopted a policy, in regard to the 
relation of the colored races to the new govern- 
ments established, similar to that which the suc- 
cessors of those who landed at Jamestown and at 
Plymouth Rock established in North America, the 
result would probably have been very different. 
But they did not! They did not do that which 
Chief Justice Taney declared, in the Dred Scott 
case, those did who framed the federal Constitu- 
tion, and the several State Constitutions — which 
was, not to regard the black, red or colored races 
as citizens, or members of the body politic. That 
great and good chief justice, ‘the purest of earth 
or sky,’ did not say that, at the time of the adop- 


|a political government.” 


The New York Court of Appeals has affirmed 
the judgment of the court below in adverse decision 
upon the suit of Pierce Ryan against the city of 
New York under the prevailing rate of wage law. 
The court upholds the law which provides that 
on public work for cities, counties, towns and vil- 
lages, labor shall receive the rate of wages pre- 
vailing for similar work in that locality. This 
decision is based upon that which construed as 
constitutional an act passed in 1889 that the prevail- 
ing rate of wages shall be paid on State work. 
Chief Judge Parker, in the prevailing opinion, says: 
“ Our conclusion is that so much of the statute as 
is involved in this case is constitutional.” The de- 
| feat of Ryan is due not to any defect in the law, 
but to the fact that for six years he accepted with- 
| out protest the rate of wage paid him. The court 
| dismissed the appeal of James S. Lehmaier from 
|an adverse decision in the courts below, in his action 
to compel the Interurban Street Railway Company 
of New York to give transfers at Eighth avenue 
and One Hundred and Twenty-fifth street. 





| On the ground that this was the intention of 
| section 14, article 8 of the State Constitution, the 
|New York Court of Appeals has decided that 
teachers in sectarian orphan asylums are entitled 
to receive pay from public school funds. The 
| decision affims the findings of the two lower courts, 
| which were in favor of St. Mary’s Boys Orphan 
Asylum, a Rochester charitable institution under 
Catholic control. The action was brought by 
James Sargent, a taxpayer of Rochester, to re- 
strain the board of education of that city and its 
comptroller and treasurer from paying the salaries 
of four women employed as teachers in this asylum. 
The plaintiff held that the action of the defendants 
is contrary to section 4, article 9 of the State Con- 
stitution, which says that public money shall not 
be used for the maintenance of any institutions of 
learning “ wholly or in part under the control or 
direction of any religious denomination, or in 
which any denomination tenet or doctrine is 
taught.” The plaintiff argued that this includes the 
orphan asylum complained of, which is under 
Roman Catholic control. The defendant replied 
that the law was intended to apply to the parochial 
and parish schools to which parents sent their 
children voluntarily, and not to orphan asylums, 
which are charitable institutions under State super- 
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vision. The opinion, written by Judge O’Brien, 
holds that the asylum is entitled to public moneys 
under section 14, article 8, of the Constitution, 
which reads in part as follows: “ Nothing in this 
Constitution contained shall prevent the legislature 
from making provision for the education and sup- 
port of the blind, the deaf and dumb and juvenile 
delinquents, as to it may seem proper; or prevent 
any county, city town or village from providing for 
the care, support, maintenance and secular educa- 
tion of inmates in orphan asylums, * * * 
whether under public or private control.” The 
court holds that the powers of the city board of 
education are broad, and that in such a matter as 
this it may exercise its discretion. Nothing in the 
decision is to be taken as compelling the payment 
of moneys for such purpose. 


The mere fact that a vessel owner has to go 
through mud to reach a berth in a dock is held, in 
Garfield & P. Coal Co. v. Rockland-Rockport Lime 
Co. ([Mass.], 61 L. R. A. 946), not to cast upon him 
the risk of injury from a ledge of rocks of which he 
has no notice and of which the owner of the dock 
knows, or by the exercise of reasonable care could 
know. A note to this case reviews the other 
authorities on liability for safety of wharf or dock. 


A railroad company which refuses to receive 
fruit for transportation because it is not in a prop- 
erly iced refrigerator car is held, in Mathis v. 
Southern R. Co. ([S. C.], 61 L. R. A. 824), not 
to be able to relieve itself from liability for the 
breach of its duty to transport the fruit on the 
ground that it did not hold itself out to the public 
as furnishing such cars for that purpose. 


Injuries caused by the widening of the canal are 
held, in Mullen v. Lake Drummond Canal & W. Co. 
({N. C.J], 61 L. R. A. 833), not to be included in 
the original condemnation of the right of way for 
the canal so as to prevent the subsequent recovery 
of damages for them. The other cases on the con- 
struction and operation of canals are collated in an 
elaborate note to this case. 


The law of the place where the land is located, 
respecting the privy examination of a married 
woman, and not that of her residence, is held, in 
Smith v. Ingram ([N. C.], 61 L. R. A. 878), to 
govern in determining the validity of her deed of 
real estate. 


A settlement with part of several joint tort feasors 
which expressly reserves the right to pursue the 
others is held, in Gilbert v. Finch ([N. Y.], 61 
L. R. A. 807), not to be technically a release which 
will discharge the other tort feasors from liability. 








. Bumorous Side of the Law. 


The report that Andrew S. Draper, the president 
of the Illinois State University, had been practically 
agreed upon by the State Republican leaders as 
the successor to State Superintendent of Public In- 
struction Skinner if the unification plan now before 
the legislature goes through, recalled to one of Mr. 
Draper’s friends an incident of the educator’s early 
career in New York State politics. 

Mr. Draper, who for several years had been a 
division lecturer of the Sons of Temperance, con- 
ceived the notion in the late 70’s that he would like 
to go to the legislature from Albany county. He 
enlisted the support of many influential Republicans 
and then went to call on John F. Smythe, who was 
at that time the Republican leader of the county. 
When Mr. Draper had made known his political 
ambition to the boss, that hard-headed old Scotcli- 
man said: 

“They tell me, Mr. Draper, that you be a pro- 
hibitionist.” 

“Well,” responded Draper, “does a man have to 
be a drunken bum to get into the legislature?” 

This outspoken retort pleased Smythe, who, after 
a moment’s reflection and with a sly smile, said: 

“T think, Mr. Draper, that we might make an 
exception in your case.-— New York Times. 

Here are a couple of cards of “ornaments of the 
legal profession: ” 


Compliments of 
TAMES KNOX SMITH, 
LAWYER AND JAIL RosBER. 
Practice in all the Courts of Virginia and West 
Virginia. 
Keystone, McDowell County, West Virginia. 

I delight in defending the poor and those whom I 
believe to be innocent when my fees are secured. 
My motto is: Quick Collections Upon all Claims 
and Promp Remittance Made in Cold Blood. The 
Bible says to prove all things and hold fast to that 
which is good. Therefore, Brethren, seek me early 
as your counsellor, for know ye that even the right- 
eous cannot be saved without an advocate. 

Office over 
National Bank. 
TOM H. MILNER, 
LAWYER. 


First 


“Love not sleep, lest 
thou come to poverty.” 
— Judge Solomen. 
Am the read-headed, smooth-faced, freckle-wounded 
Legal Napoleon of the slope, and always in the 
stirrups. Prace in every court on earth except 


A writ of error from the Supreme Court of} that of Judge Lynch. Quick as a hippopotamus 
Florida to review a judgment rendered by an | and gentle as a sunstroke. 
individual justice thereof in a habeas corpus pro- | likewise to my enemies. 
“FEES ARE THE SINEWS OF WAR.” 

Belle Plaine, Iowa. 


ceeding is held, in Ex parte Cox ([Fla.], 61 L. R. | 


A. 734), not to lie. 





Refer to my friends and 
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